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Introduction 

From the Peruvian Andes to the white sand beaches of Mexico , Latin America and the Caribbean is home to 34% of 

flora species and 27% of mammal species in the world, figures that make it a global "superpower" in biodiversity . 

And since it allocates 20 % of its land area for conservation, the region is also a world leader in protecting this 

biodiversity  

. 

However , the above is insufficient because Latin American governments allocate only 1% of the country's resources 

aimed to environmentally protected areas , which amounts to an average of US $ 1.18 per hectare. This figure covers 

only 54 % of basic needs , the report warns . The estimated cost of this effort worldwide is approximately $76 billion 

USD. According to a World Bank report entitled : Expanding funding for biodiversity conservation. 2012  Such as: 

Brazil, Mexico, Colombia, Venezuela, Ecuador, Peru. They have most biodiversity  in  the world.  

. 

 

 
 

 



 Origin of the Environtmental Tax System  in Latin America Facing Globalization 

• : Some externalities generated by the 

phenomenon called "globalization" in the 

Latin America region are: 

• the increasing lack of jobs, public, economic 

and social insecurity as well as deficiencies 

in the access and administration of justice, 

which, coerce the State to impose a 

particular economic order, in other words; an 

international economic law is imposed by 

force leading the nation-state to desperately 

attempt short-term solutions.  

 

• Consequently, these countries use tax 

action methods granting exemptions or 

subsidies to transnational corporations,  

under the pretext of creating jobs or 

speculating investment capital without 

considering the serious environmental 

degradation. Due to, the symetric and 

asimetric international Treaties. 

 

           The above mentioned leads us to ponder, 

how can     a duty imposed by force be a 

right?  Up to which point can the non-

tax  revenue policies limit the 

coercion of economic strength? 

 



Aproach to the Problem: 

The Legal  Efficiency of Environtmental Tax System  in  Latin America Facing Globalization 

 

. 

 

 The epistemic function of the environmental tax norm in  this 

contries as it is presented, has a systematic error, because it has 

sponsored an exclusively economical vision up to now, distant to 

the sociological or environmental aspect, consequently it goes 

against a res communes ómnium or sustainable like biomimesis.  

 

 

The rule, Which, to limit the polluting behavior, Its  has  

constitutional obstacles  that  hinder the guarantee to access and 

administer justice such as: 

 

loopholes in the law,   inoperative norm of   supplementary  

application, the procedures have contradict of the rule and its 

epistemic function, absence or inefficiency of environmental  

collective actions, that do not only null environmental legal 

protection  but also  the null  safeguard of  vital human right to the 

person 

 

That is to say, the human right to a healthy environment is sold to 

the highest bidder. It would seem that the pecuniary well-being is 

the only valid reason to give more rights to some individuals over 

others and allow them to live in worthy conditions. 

 

The unwritten law or soft law is only those who can afford perks 

and acquiring concessions in ecological reserves have the factual 

guarantee of an adequate protection of health physical as well as 

emotional, which is an integral part of any individual.  

 

 

 

 



The extraterritorial nature of power belongs to the businesses, which are not bound to the 

locality, to the task of licking wounds, repairing damages or dealing with waste….who so, has 

the power to escape the locality, has it to run from the consequences….the mobility aquired by 

people who invest ──those who possess the capital── means the power to disconnect 

themselves….and thusly liberate themselves from having to contribute to the perpetuation of the 

community and daily life.” 

Zygmunt Bauman . La Globalización. Fondo de  Cultura economica . México 
     



 

 

The Legal  efficiency of environtmental Tax System  in  Latin America facing globalization 

 

The problem goes beyond the methodology for recording revenue, the population’s vulnerability 

factors in environmental consequences are diverse and are based on the concentration of wealth.  

The world Bank  targets about the index´s Gini " like a distinctive feature of inequality in these 

countries, is that 10 percent of the richest households accounts for 32 % of total revenues. Venezuela 

23 %, Brazil 40%," in contrast, 40% of lower income households earns an average of 16 % of the total 

revenue. (2014: 10 ECLAC, The effects of fiscal policy on redistribution in Latin America) 
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The Legal  efficiency of environtmental Tax System  in  Latin America facing globalization . 

For proper and systematic harmonization of environmental regulations is necesary  avoid double taxation  of the lien 

and the tax system benefits must be balanced.  

 

 This exception comprises the following elements: we have to reconsider within the jurisdiction for the application of the 

rule,   where the environmental damage or deterioration is caused so these  countries  could  be in conditions to restore 

the damaged caused to the ecosystem and forbidding  the reoccurrence of the conduct. Also considering if they are 

renewable or not. And the degree of peril of a business that does not   conduct itself according to social responsibility. 

  

 Similarly, it is true that natural resources can be a source of revenue for the public treasury, but the exploitation of  

non-renewable resources should be done along with different tax strategies from renewable resources, as Colombia, 

Bolivia, Ecuador, Panama do, contrary to Mexico, Brazil, Venezuela where their  income relies heavily on energy 

resources .(2013: 20 IDB Inter-American Development Bank and Inter-American Center for Environmental Taxes). And 

OCDE  

 

  

 



-Comparative Study- 

Types of green economic instruments in Latin America most studied by ECLAC and UNDP. 2014  

   ECLAC  America  Latina fiscal outlook and the Caribbean 2015.  

 

 



 

 

Hypothesis  to   Stremline Legal Matter,  the  Green Economics Instruments in Mexico, Brazil, 

Colombia, Venezuela and Panama  

 

Precedent  of  international jurisprudence in Latin America: 

 

 

Resolution Inter-American Court of Human Rights, cases: 

 Radilla Pacheco vs México ,  November 23, 2009.  Articles 338 and 339, 

 Gelman vs Uruguay February 24, 2011 

 Ibsen Cardenas e Ibsen Peña  vs Bolivia. Bolivia September 1, 2010 

 

The Inter-American Court of Human Rights issued rulings and incorporates " control of assent" , which changes the rules, 

and enables going towards a global, This transmutes the paradigm of civil Roman law. It becomes a watershed in 

efficiency and effectiveness, because It transforms the  standards linked only with the effectiveness which  is in 

compliance with predefined objectives. They only pursue the implementation of rules in its strictly positivized or written 

fulfillment, without erga omnes effects. 

     The new paradigm integrates a legal system in a 

    sustainable manner.  where the efficiency of the norm allows a 

    “utopoiesis system” as biologist Umberto Maturana woud say; 

    this means  putting in balance the whole system of written 

    guarantees and soft law exógenous of endogenous of  

    environmental protection with erga omnes effects. In other words, 

It is not     only valid to grantee the course of justice but also to protect 

    man’s natural rights. Using as a vehicle the individual rights with 

    a collective diffuse protection which  the Brazilian doctrine and 

    jurist Antonio Guidi call “this single homogeneous right “

    

 



Hypothesis  to   stremline legal matter,  the  green economics Instruments in Mexico, Brazil, 

Colombia, Venezuela and Panama  

 

 Zygmunt Bauman, and  the Economists Stiglitz / Sen  inspires us to consider the calculation of all the possible   costs 

of effects associated  with “collateral damage" . The efficiency indicator of the tax norm will be based on  non- tax 

revenue results, in compliance to principles of international law and  third generation human rights such as the right to 

the environment. 

 

Efficiency and cost minimization are not synonymous, on a cost-benefit analysis of the rule. The value chain of the 

legislative design should be  considered in an integrated manner that includes  elements of  symmetric and asymmetric 

economic integration that  impinge on the legal system,   in order to promote a legal framework  with standard 

resolution  of the  antinomies. Thus, Legal figures called conventionality control, homine principle and class action are 

an alternative to balance economic forces using the non-fiscal function of the tax as a tool. 

 

¿Effectiveness  vs  Efficciency? 

Efficiency, includes both the achievement of objectives, as well as appropriate use of resources “.( ECLAC, 

Effectiveness, efficiency, equity and sustainability) 

 

• Income redistribution requires  non-tax revenues to give factual response  in this process of legal integration,  that  

why,  we should examine, how economic theories are transferred to the legal system  in order to  avoid legal gaps 

or background contradictions  Bervigracia, in Latin American countries, most green instruments prevail  Ronald 

Coase's theory, because it raises the perfect competition, giving as an alternative to the environmental problem 

“the transfer of the contaminant agent out of the city.” which is an obstacle to implement the sanction of the norm 

and repair the damage. 

How can we formulate legal indicators to regulate diffused costs and rights in environmental taxes ?  

How to measure, and re-categorize  values for a community´s well-being? 

How to quantitatively measure the impact of the social and  economic  damages? 

How can we  qualify injury and alteration  of the environment for an efficient legal protection?  

 

 

 

 

 

 



Framework Theory  to   Stremline Legal matter,  the  Green Economics Instruments in Mexico, 

Brazil, Colombia, Venezuela and Panama  

 

 

 

Jonh Rawls,Norberto Bobio, Richard  Posner, Humberto 

Maturana, Tomas Piketty, Sergio García Ramirez, 

Stiglitz- Amarthya Sen. 

Bauman refers: “Collateral Damage: is an existing 

inequality of rights and opportunities; these are  the 

destructive effects of military action since those effects 

were not taken into account when the transaction was 

proposed; or the possibility for this to  take place  was 

warned and pondered, but it was felt that the risk wasn't 

worth it” (ZYGMUNT2011:14) 

 

With the bastion of free market the lack of 

solidarity has increased , Let us remember that 

what we produce as a society is a reflection of 

who we are.  

 

it is important to reverse the anthropocentric 

view of the individual in relation to his 

environment 

 

In this regard,  A fortiori, I believe that Stiglitz 

and amarthia sen, provide economic and legal 

axiological parameters to resolve how to weigh 

the tax standard in terms of quantification of 

victims and real executioners of the polluting 

action. 

  

 

 



Legal Proposal that Revolucionize the Interamercan Environtment Tax System 
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Conclusions 

 Green renovation of legal instruments is required under the revenue principles of proportionality and equity  

, sponsored by the thought of  stiglizt-sen disclosed in the  report called: “Economic performance  and social 

progress”;  and under the UNCTAD´s (United Nations Conference on Trade and Development) BioTrade 

iniciative. This instruments meet the objectives of   Biogiological  Diversity  Agreement  (BDA) 

  

 Rather than creating new taxes,  In Latin America  is necessary  to balance the tax system with transverse 

incentives based on results implying a systemic change in the  administration and the state´s objective 

liabililty, modifying  amortization usage, tax deductions, rates and  kind of levies; considering the benefits that are 

provided as part of intangible capital, thus enabling alternatives to broaden the tax base. 

 

 In the enforcement of fiscal environmental justice, it is necessary to introduce a mechanism of deductions or 

refunds to individuals to encourage environmental care; or sanction mechanisms, not just for companies. 

  

 The welfare of society and the individual must be attached to their status as human beings with dignity in healthy 

living conditions, tax purpose is not against non-tax revenues. The tax rate should be in proportion to the social 

costs, and hence its non-tax legitimacy. 

  

 The new legal tools of constitutional control and conventionality  are a spearhead to streamline the current 

Roman law system prevailing in these Latin American countries. Product from the influence of Kelsen. 

  

 There is a constraint for the fundamental human right to be respected at a  global level. Because the 

American Convention on Human Rights, the United Nation of Convention on Climate Change, Stockholm 

Convention has not signed by every country and neither is the Kyoto Protocol. It is a limitation on the validity of 

the jurisdiction of the norm, the  global commitment is required for protection of the environment, flagged 

as a human right, not as a means to profit on its behalf. 

 

  

  Stigliz  E Joseph, Sen  Amarthya , 2009.  

 



Thanks for your attention! 
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