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HUMAN RIGHTS AND TECHNOLOGY DISCUSSION PAPER: UTS RESPONSE

FOREWORD – RESPONSE TO DISCUSSION PAPER

Professor Attila Brungs  
Vice-Chancellor and President 

In 2018 UTS took great pleasure in submitting a whole-of-university response to the 
Australian Human Rights Commission’s (AHRC) Human Rights and Technology Issues 
Paper. Our unique academic partnership with the AHRC has flourished in the period since 
then, generating an important body of work from our researchers, academics and students. 
We are now in a position to take that knowledge and experience to respond to the AHRC’s 
Human Rights and Technology Discussion Paper, released in December 2019. 
UTS welcomes the agenda for change presented by this Discussion Paper. As 
Commissioner Edward Santow states, ‘Education and training will be critical to how 
Australia transitions to a world that is increasingly powered by AI.’
I agree with him. Educational institutions have a critical role to play in raising AI literacy. 
Schools, colleges and universities must equip students (and indeed, staff) with the 
‘functional literacy’ required to thrive as partners with AI: technology should be demystified, 
never taken for granted, and suitably transparent when questioned by different audiences. 
Uniquely however, universities blend both research and education, and is perhaps one of 
the only institutions that can link insights into the changing world from its research with the 
ability to educate people and society to adapt or influence those changes.
Our world is changing in profound ways through new and emerging applications of AI, big 
data and other evolving technologies. Such advancements hold immense potential 
to improve lives and connect people, but we need to also be aware of the potential risks. 
Human rights principles should be a bedrock for all of those involved in the development 
and deployment of new technologies. As Mantalero writes in his 2018 paper on AI and 
data protection for the Council of Europe (cited in this submission) “Innovation must be 
developed responsibly, taking the safeguard of fundamental rights as the pre-eminent 
goal…Businesses and societies are mature enough to view responsibility towards 
individuals and society as the primary goal in AI development.”

UTS is proud to submit our response to the Discussion Paper, developed in a workshop 
setting around four general principles: the need for a transdisciplinary approach; a desire 
to produce socially just outcomes; the key role of education and technological literacy; and 
the value of design-led thinking. I wish to thank and acknowledge the UTS academics, staff 
and students who have contributed their feedback to this response. I want to especially 
thank the UTS Centre for Social Justice and Inclusion and the UTS Design Innovation 
Research Centre for leading this collaboration. 
I look forward to our continued partnership with the AHRC in this incredibly important 
body of work.
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FOREWORD – RESPONSE TO DISCUSSION PAPER

The Hon. Verity Firth  
Executive Director, Social Justice

On Thursday 5th March 2020, the Design Innovation Research Centre (DIRC) at the 
University of Technology Sydney (UTS) partnered with the university’s Centre for Social 
Justice and Inclusion to facilitate a workshop with the Australian Human Rights Commission. 
Representatives of the Commission, including Commissioner Ed Santow, met alongside 30 
academics and practitioners from across the university’s faculties and institutes. 
The purpose was to explore and provide feedback on a human rights approach to emerging 
technologies as outlined in the Human Rights and Technology Discussion Paper released by 
the Australian Human Rights Commission (AHRC) in December 2019.
This submission has been prepared by the Design Innovation Research Centre as a ‘playback’ 
of the workshop and its findings. Alongside the text, you will see the hand-written comments 
of participating academics and workshop attendees. The workshop allowed participants to 
respond directly to recommendations and questions posed by the Commission in chapters 
6 and 10. These chapters were chosen prior to the workshop as being most relevant to the 
expertise of those attending.
In addition to these workshop-driven responses, in Part 4 this paper provide expert responses 
in relation to ‘Regulation and Assessment’ and ‘Social Justice and Inclusion’.

Throughout this paper there is a recognition that technology development and deployment 
does not happen within a social vacuum. Social, political and economic inequality is just as 
present in the world of technological innovation as it is elsewhere.
Any negative impacts of emerging technologies – foreseen and unforeseen, visible and 
invisible – will disproportionately affect those more vulnerable and often compound the effects 
of existing disadvantage or disparities. Addressing these impacts allows for the opportunity 
to enhance progress towards a socially just and inclusive society. Expanding participatory 
processes also ‘democratises’ technology, allowing us to identify potential uses, problems 
and opportunities which we may otherwise have overlooked.
UTS’s commitment to Social Justice and its transdisciplinary approach to the far-reaching 
consequences of the impact of emerging technology on human rights is something I am 
particularly proud to be a part of. We look forward to continuing this process with the 
Australian Human Rights Commission.
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1.1 INTRODUCTION
On Thursday 5th March 2020, the Design Innovation Research Centre (DIRC) at the University 
of Technology Sydney (UTS) facilitated a workshop bringing together over 30 academics 
across a variety of faculties and schools to explore and provide feedback on a human rights 
approach to artificial intelligence as outlined in the Human Rights and Technology Discussion 
Paper released by the Australian Human Rights Commission (AHRC) in December 2019.
The session commenced with an opening and context setting from AHRC Commissioner 
Edward Santow and Verity Firth, the Executive Director of Social Justice at UTS. 
The day-long workshop employed a transdisciplinary approach of integrating knowledge 
from different disciplines to reflect the diversity of views and the complexity of artificial 
intelligence in relation to human rights. The session commenced with envisioning the ‘future 
worth wanting’ for both human rights and artificial intelligence, with the aim of framing 
responses that encourage desirable actions and solutions over problem-finding. The workshop 
drew from innovation and design-led methodologies, which commence with exploratory 
approaches to the problem space, prior to converging on solutions and ideas to shift towards 
a desirable future. Consequently, a balance was met between in-depth dialogue on certain 
issues for consideration, and rapid feedback on proposals that might generate change. 
Our documentation or ‘playback’ of the discussion that followed, detailed in Part 3 of this 
submission, reflects the diversity of views from the workshop participants. It is intended to be 
read as a collation of various comments and feedback on the proposals, ideas and questions 
in the Discussion Paper, and not as a united representative voice of the UTS position.
Supplementing the ‘playback’ of the workshop, Part 4 of our submission includes in-depth 
responses to selected proposals and questions from the Discussion Paper. These responses 
have been developed by researchers from across UTS with expertise in issues of human rights 
and technology, seen from diverse disciplinary perspectives. As with the workshop ‘playback’, 
these responses may not be representative of the whole of UTS’s community, but rather 
express the views of researchers offering their particular disciplinary insights.

1.2 ORGANISATION OF THIS DOCUMENT
This document presents UTS’s collaborative response to the AHRC’s Human Rights and 
Technology Discussion Paper.
Part 2, outlines the four core principles that have guided our response to the Discussion 
Paper, and our thinking on human rights and technology more broadly, namely: the need 
for a transdisciplinary approach; a desire to produce socially just outcomes; the key role of 
education and technological literacy; and the value of design-led thinking.
Part 3, offers a detailed ‘playback’ of the workshop facilitated by DIRC. The day began with 
participants articulating their aspirations for a future vision of human rights, considered in 
relation to artificial intelligence, projected five years from now. Presented in Section 3.1, these 
aspirational futures allowed participants to keep longer-term goals in mind when discussion 
turned to more immediate and pragmatic concerns over the course of the day. Section 3.2 
outlines the key tensions or paradoxes that emerged out of the discussion, representing some 
of the challenges that make human rights in AI a complex and layered area. 
Sections 3.3 and 3.4 focus on Chapter 6 (Accountable AI-informed decision making) and 
Chapter 10 (Design, education and capacity building) of the Discussion Paper, respectively. 
In preparation for the workshop, participants had identified these chapters as priority areas 
in which to focus our conversation and feedback. While both chapters were highlighted as 
equally important, our documentation reflects the fact that more time was spent exploring the 
issues and themes raised by Chapter 6. We have collated common responses where they 
exist, but the documentation also reflects dissenting views and unresolved queries raised by 
participants. Section 3.5 presents participants’ responses to proposals from other chapters of 
the Discussion Paper, outlined in brief.
Section 3.6 details successful initiatives from a variety of fields that have addressed complex 
challenges in innovative ways, thereby shedding light on how we can address some of the 
issues facing us in fostering a human rights approach to new and emerging technologies. 
Finally, Section 3.7 offers participants’ end-of-day reflections on their aspirations for a ‘future 
worth wanting’ in technology and human rights.
Part 4, presents expert responses to selected sections of the Discussion Paper, articulated 
from diverse disciplinary viewpoints. The responses highlight two key themes: Regulation and 
assessment (focusing on proposals and questions in Chapters 6, 7 and 8); and Social justice 
and social inclusion (focusing on Chapter 9 as a whole).
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2.1 TRANSDISCIPLINARITY
A transdisciplinary perspective allows for a holistic and wide ranging approach to emergent 
technologies that takes into account the interactions between technologies, thereby bringing 
into focus systemic influences. Accordingly, a transdisciplinary approach should be adopted 
in the design, deployment and monitoring of emergent technologies:
• a broad range of stakeholders should be involved through distributed shared agency 

(i.e., that agency should be distributed and shared across the involved stakeholders).

• the complex ecosystems of technologies should be recognised. This allows for the 
consideration of composite or hybrid technologies (i.e. combinations of both new and 
old technology), together with human and contextual factors, to better assess the range 
of impacts of new technology and better understand the complexity of interrelationships 
between human and non-human actors.

• stakeholders should jointly pursue a shared understanding and vision of what they are 
looking to achieve, informed by each related discipline.

• various kinds of uncertainty—including those regarding the emergent structural impacts 
of technologies, and the effects they produce—should be recognised. As such, an 
ongoing iterative process of evaluation and decision-making should be adopted. 

Rationale:
The complexity of understanding, predicting and addressing issues that we might expect from 
emergent technologies go beyond individual disciplines; instead, they sit between and across 
disciplines. A transdisciplinary approach affords the ability for us to identify and properly engage 
with the full range of issues and opportunities that new technologies raise for human rights.

Implications:
• Dialogue should be fostered between key stakeholders between and across disciplines, 

in neutral spaces such as universities, to foster distributed shared agency. 

• Education is central to equipping citizens with the new literacy that is needed to live and 
work with emerging technologies. Rather than being limited to technical considerations, 
technological literacy must be informed by a transdisciplinary perspective. 

• Work is required to further develop ethical and philosophical frameworks for the broad 
range of stakeholders to work with and understand the impacts of technologies. 

• Regulatory approaches should also be transdisciplinary, drawing on experience from 
other jurisdictions and the work of non-government bodies in this space.

2.0 GENERAL PRINCIPLES 
The following general principles have guided UTS’s collective views on the topic of artificial 
intelligence and human rights as reflected in this submission. In each of these areas UTS 
carries deep, demonstrated expertise. We consider these principles to be pertinent to the 
core issues at stake and suggest they be explicitly adopted by the AHRC to guide the 
framing of advice and recommendations put forward.
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2.2 SOCIAL JUSTICE AND SOCIAL INCLUSION
Processes around design, testing, monitoring and regulation of new technology need to 
be participatory, incorporating the involvement of vulnerable groups affected and their lived 
experience. As part of this, the capacity to participate should be addressed through education. 
Also important is acknowledgement of the necessary burden that we place on vulnerable 
communities to participate in these processes.

Rationale:
We recognise the existence of economic, political and social inequality. Development of 
technology will naturally occur within these existing power structures. Any negative impacts 
of emerging technologies like AI – foreseen and unforeseen, visible and invisible – will 
disproportionately affect those more vulnerable and often compound the effects of existing 
disadvantage or disparities. Addressing these impacts allows for the opportunity to enhance 
progress towards a socially just and inclusive society. Expanding participatory processes 
also ‘democratises’ technology, allowing us to identify potential uses, potential problems 
and potential opportunities which we may otherwise have overlooked.

Implications:
• Where there is development of new AI technology, there is an onus to identify all 

vulnerable groups of people potentially affected and facilitate a participatory process 
that incorporates their respective perspectives.

• Relevant educational offerings need to be accessible for all concerned. 

2.3 EDUCATION AND TECHNOLOGICAL LITERACY
Literacy in AI and related technologies such as data analytics must progress alongside 
technological development. For stakeholders to competently and effectively shape the way 
technology enhances or impacts our human rights, they must have AI literacy. Literacies and 
competencies in this space include critical thinking around technology, understanding how AI 
infrastructure functions and its limits, and AI interpersonal skills.

Rationale:
We believe that educational institutions have a critical role to play in raising AI literacy. 
Schools, colleges and universities must equip students (and indeed, staff) with the ‘functional 
literacy’ required to thrive as partners with AI: technology should be demystified, never taken 
for granted, and suitably transparent when questioned by different audiences. 

Implications:
• At UTS we are firmly committed to integrating human rights and ethics into the core of our 

education offerings and practices and see this as a critical foundation for promoting social 
justice and improving society.

• Influential stakeholders who have the power to shape the AI infrastructure, such as 
educators, designers, lawyers and policy makers, need to be attentive to technology 
ethics and its impacts, and to skill up accordingly. 

• There is a significant opportunity to provide short courses for executive/professional 
development, potentially with micro-credentials and fee-based structures, but the wider role 
of universities in raising the AI literacy of all citizens should be considered and supported.
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2.4 DESIGN-LED THINKING
Design-led thinking, as a means for making collective decisions about the material world 
we live in, guided by an active empathy for people’s everyday lives, lends some important 
contributions to how we might approach the AI and ethics problem space.
To be design-led means to be action-oriented. Design practices approach complex problems 
by intervening to understand a situation, thereby learning by becoming a participant in 
a system rather than as a neutral outside observer. This does not mean that design is 
reckless or instrumental. Design is a creative discipline motivated by an optimism that 
new ways of approaching situations are possible. Designers experiment to find new ways 
of framing problems that might unexpectedly open up more effective responses.
Design-led thinking is human-centred and empathetic. To be design-led means to always begin 
with a strong feeling for particular, real examples of the problem-at-hand, rather than abstract 
principles or objectives. In this respect, design practices are detail oriented, paying attention 
to the quality of material practices and everyday problems.
Finally, though often considered the art of expert individuals, the design process is by 
necessity a collaborative process. To bring new useful value into the world by design requires 
bringing together diverse people who collaborate to make many changes happen. These days, 
people often talk about co-design because it is not possible to take action in response to a 
problem without the creative participation of many stakeholders.

Rationale:
Design-led thinking is an important counter to our societies’ tendency to focus only on abstract 
principles, and on rules and regulations intended to apply to almost all circumstances. A design 
mindset attends to the particular, as voiced by the people directly impacted; this is not merely 
a moment of ‘consultation’, but a way of involving people in material changes that will improve 
the quality of their lived experiences. This is especially important in contexts of complex 
technology, such as AI, and regulatory frameworks, such as human rights.

Implications:
Design-led thinking in terms of human rights frameworks for AI would mean:
• committing to ongoing engagements with diverse communities.

• giving centrality to stories of harm or even fears of harm.

• materialising principles in everyday artifacts and processes.

• always seeking to create careful built environments and technological systems.
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3.1 FUTURE OF HUMAN RIGHTS AND AI
Workshop participants explored collective aspirations for the future of human rights, 
which should reflect the human values of:

• Freedom – being ourselves and expressing ourselves without prejudice.

• Human dignity – being valued and respected for who we are, and being 
treated how we desire to be treated.

• Respect – having due regard for each individual’s feelings, wishes or rights, 
regardless of life circumstance or identity.

• Relationality – recognising kinship between individuals.

• Equity – experiencing equal access to opportunities, with no barriers based 
on life circumstance or identity.

• Inclusion – living in a society where individuals who are currently isolated 
or marginalised can participate in their communities and in democratic life.

• Flourishing – encouraging all human beings to reach their full potential 
without barriers, achieving economic, social and spiritual fulfilment. 

Our collective voice for the future of human rights connects with our aspirations for the future 
of artificial intelligence – and of new and emerging technologies more broadly – guided by 
a human rights perspective. The key features of this future are:

• Practical ethics – building a new ethical foundation in ‘human rights by design’ for the 
designers and developers of new technologies, through a continuous process of dialogue 
with diverse voices in the community.

• ‘Human-in-the-loop’ – maintaining a role for human input throughout the process of 
developing and deploying new technologies, particularly AI-informed decision-making 
systems. From the outset, the conception of new systems should be guided by ethical 
intentionality and responsibility, and the deployment must involve direct and visible 
human oversight over, and human responsibility for, any AI-based decisions.

• Material choices – making ethical decisions about the materiality of technology means 
not being complicit in promoting oppression (for example, rejecting slavery in extraction 
industries used to mine rare earths). We need to be conscious of the ‘shadow places’ 
created by the unseen impacts of our actions. This also means a commitment to 
universality and thinking in a way that is holistic, interconnected and deeply relational.

•  Literacy – educating users to be more literate about their data and how it is used in 
order to inform proactive engagement in decision-making processes. In this way, users 
are empowered because they have the necessary language to ask questions, engage 
in dialogue and advocate for their rights. When users are more literate about AI-informed 
decision-contexts as well as the processes that sit behind them, democracy flourishes.

•  Transparency – increasing public understanding of how AI works (particularly how AI-
informed decisions are made) depends upon AI systems being open to oversight.

•  Trust – the ability to interrogate the role of AI in decision-making systems allows 
individuals to develop their trust and confidence in the use of such systems. In an 
entrustable system, each point of the supply chain could be interrogated to test 
whether it is performing its role in line with ethical principles (e.g. assessing how 
engineers designed the technology, as well as how the technology was deployed).
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•  A broader system of support – encouraging literacy and enabling transparency 
concerning AI systems needs to be coordinated at a high level. 

•  Co-design – the future of AI should be co-designed through conversations with diverse 
cohorts of users and community participants. These diverse conversations would help 
to break the power imbalance between private companies and users, so that users 
(and human-centred design) come to the fore, ensuring that people and their needs are 
considered at the core of any new potential technology initiative. These conversations 
must be ongoing, occurring in cycles as learning loops to inform the ongoing process 
of design and engagement. This ongoing dialogue also behaves as a type of audit in 
response to the emerging nature of AI. As a consequence, we see a shift in culture 
where there is increased agency as a result of participatory co-design activities.

•  Regulation with teeth – regulation that encourages and mandates professional standards 
based on a foundation of practical ethics. Regulation should be proactive and positive (not 
only reactive and punitive). Effective regulation would ensure that companies are held to 
account but are not hampered to explore or innovate (rather, exploration and innovation 
are done through participatory co-design processes). In this way, regulation provides 
control whilst also empowering innovation and even disruption; this ensures that disruption 
is not occurring ‘for the sake of it’. The regulatory mechanism is therefore not compliance-
based but helps promote the development of tools with intent. We aspire for a regulatory 
context that is robust, empowers users to challenge the system whilst also generating 
incentives for international investment in responsible, ethical technologies.

• Mindful technology – ensures a clear purpose and outcome, focused on delivering 
quality of life (for the whole ecosystem, not just humans) over economic benefits 
or technological innovation for its own sake. 

3.1 FUTURE OF HUMAN RIGHTS AND AI
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3.2 KEY TENSIONS
In discussion, workshop participants identified a number of tensions underlying efforts to guide 
our response to the human rights challenges and opportunities generated by AI in particular, 
and by new and emerging technologies in general. These tensions make human rights in AI 
a complex and layered area. Some tensions highlight the diversity of perspectives that may 
be in conflict. Others articulate challenges in devising and implementing effective measures 
to achieve the desired outcomes.
•  Some impacts of AI clearly benefit many in our community, however less immediately 

apparent are the often unforeseen costs borne by others in the creation of this benefit. 
Such costs include digital exclusion which may compound existing disadvantage.

•  Polarised attitudes regarding the trustworthiness of technology range from viewing it as 
an authority to be trusted without qualification (therefore any AI decisions must be right), 
to viewing it with complete mistrust (therefore any AI decisions must be wrong). 

•  There is a need to enhance broad public trust in AI as an emerging technology, however 
different sectors of Australian society have differential levels of trust in government, 
informed by the decision context and previous experience, and face differential risks 
of harm from new technologies. Engendering trust in some members of our community 
may present a particularly difficult challenge.

•  Explaining AI to a non-expert audience in non-technical language is hard to do, however 
we have an onus to make AI explainable.

•  As a general principle, transparency around the operations of AI systems is beneficial, 
however there must be some limits placed on access to this information because 
it can potentially be misused by nefarious actors intent on stealing personal data 
or manipulating decision-making processes.

•  Embedded and established legal practice is our key lever for managing ethical behaviour, 
however it is not designed to respond quickly to the rapid, agile rate of change occurring 
in the technology sector. 

•  Australian law is our sphere of control, however the companies developing new technologies 
such as AI systems operate across international boundaries, outside of our control.

•  The intangibility of AI and a focus on its future possibilities and dangers tends to obscure 
its materiality and its current dangers, which include the human rights abuses already 
being committed in the AI supply chain.

•  An immediate focus on inclusiveness for disability is important, however this also presents 
challenges to avoid excluding other groups as we shift to ‘human rights by design’ in the 
longer run. If human rights by design does not incorporate universal design or designing 
for all, then the system will be exclusionary to people with disability and the broader group.

•  Deep disciplinary focus has advanced progress in the AI field to date, and yet the 
complexity of human rights considerations requires a transdisciplinary approach. In terms 
of forwarding education and training on ‘human rights by design’, there is a tension between 
being specific or broad in considering which field(s) should be targeted, whether to focus 
on those professions guiding the technical development of new technology systems, 
or on those professions framing the overall outlines of these systems, often involving 
transdisciplinary teams.

•  AI is being singled out as a threatening emerging technology requiring special attention, 
however the principles and recommendations in this report are applicable for all 
emerging technologies.
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The Australian Government should engage the Australian Law Reform 
Commission to conduct an inquiry into the accountability of AI-informed 
decision making. The proposed inquiry should consider reform or other 
change needed to: 

a. protect the principle of legality and the rule of law 

b. promote human rights such as equality or non-discrimination. 

Participants noted that a close examination of AI-informed 
decision-making processes foregrounds the need to better 
understand human decision-making processes.

Strengths

 + The proposal is discussed from legal perspectives to regulate AI-informed decision-
making systems.

Opportunities

• We need to understand human decision-making processes better before we can test 
whether AI-informed decision-making processes align with human decisions.

3.3 RESPONSES TO CHAPTER 6: 
   ACCOUNTABLE AI-INFORMED DECISION MAKING

PROPOSAL 3

SUMMARY



17

The Australian Government should introduce legislation to require that 
an individual is informed where AI is materially used in a decision that 
has a legal, or similarly significant, effect on the individual’s rights.

Participants applauded the fact that the proposal requires 
accountability from government and offers individuals tools 
to defend their rights. They suggested that the requirement 
to inform could be expanded to include information about the 
consequences of the decision as well as an indication of next 
steps for recourse or remedy.

Strengths

 +  The proposal relates to the discussion around “nudging to think”. 
 + The proposal requires accountability from government.
 + The proposal requires disclosure and asserts the right to know when AI was used.
 + The proposal offers individuals an increased way to defend themselves.

Opportunities

• The assumption is that the individual would be able to understand the implications and 
act upon it if he/she perceives that they have been unfairly treated. This assumes some 
basic literacy on the part of the individual and also that they would be able to act upon 
this information.

• Potential consequences of the inclusion of AI-informed decision-making could also 
be explained.

• Potential avenues for action could also be explained (as a mini-educative moment for 
the public).

• The requirement to inform does not need to be limited to cases where there are “legal, 
or similarly significant, effect[s]”. It could be worthwhile having this information no matter 
the effects, because then this becomes a wider education opportunity for the public.

• The term “similarly significant” needs to be more clearly defined.
• When AI becomes more generally used, this initiative could become a moot point, 

because every decision will have some element of AI in the process.

PROPOSAL 5

SUMMARY

3.3 RESPONSES TO CHAPTER 6: 
   ACCOUNTABLE AI-INFORMED DECISION MAKING
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Where the Australian Government proposes to deploy an AI-informed 
decision-making system, it should: 

a. undertake a cost-benefit analysis of the use of AI, with specific reference 
to the protection of human rights and ensuring accountability 

b. engage in public consultation, focusing on those most likely to be affected 

c. only proceed with deploying this system, if it is expressly provided for 
by law and there are adequate human rights protections in place. 

Participants recognised the complementary nature of the 
measures outlined, for instance noting that public consultation 
would strengthen the cost-benefit analysis by making it more 
rigorous and robust. Many participants emphasised that oversight 
must not be limited to the initial deployment, but must continue 
over the long term in an iterative manner to take account of 
changes in the technology as well as unanticipated consequences.

Strengths

 + The emphasis on whether an AI-informed decision-making system should be implemented 
(via cost/benefit analysis, considering legality and HR issues).

 + The requirement to engage with publics affected, because then the cost-benefit analysis 
becomes much more rigorous and robust.

 + The recognition that consultation is necessary to inform/improve public debate and knowledge.
 + The proposal greatly enhances openness and transparency.
 + The proposal enhances government accountability.
 + The balance between each of the different areas that are all necessary but are not in 

themselves sufficient; they do need to sit alongside each other.
 + The focus on better applying existing systems, frameworks, and laws to maintain human rights.
 + The use of a specific metric to gauge the value of an AI system.
 + Safeguarding against risks in this way allows us to be more active in deploying AI to improve the 

quality of life for citizens.

Opportunities

• Oversight should not be limited to consultation around the initial deployment, but rather 
continue over the long term in an ongoing dialogue or in an iterative manner (e.g. in a low-
risk agile process), because the technology is very dynamic, areas of impact are growing, 
and unintended consequences may emerge over time.

• The oversight process should include engagement with diverse and vulnerable communities 
over the long term, and be responsive to different layers and cultures within society. This 
should be linked to “infrastructures of trust” beyond law and HR.

• The oversight process should be linked to a broader AI literacy effort.
• Need for a better articulation or thinking around the balance between hard legislation now 

and future culture change concerning the role of AI-informed systems.
• Two subclauses should be added before (a):  

(1) take into account the human rights principles;  
(2) assess the intention and purpose behind the system.

• The “cost-benefit” framing drives an economic “efficiency” idea. Perhaps there are other 
conceptions of “good” that should be considered, e.g. “risk-benefit” analysis or “opportunity 
versus loss”.

• The cost-benefit analysis process should be rigorous, and not be reduced to a “box-ticking 
exercise”.

• This proposal should be considered in relation to procurement proposals in Ch 1.
• The phrase “adequate human rights protections” is unclear.
• There is no accountability for failure.
• The public consultation process need to be supported by experts.
• The way in which human rights considerations are built into the technology poses some 

problems – this may be quite a complex exercise.

PROPOSAL 6

SUMMARY

3.3 RESPONSES TO CHAPTER 6: 
   ACCOUNTABLE AI-INFORMED DECISION MAKING
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Discussion

The discussion around Proposal 6 affirmed that the overall approach to oversight of AI-
informed decision-making systems is sound, but that the parameters of the oversight process 
required some refinement. 

The discussion centred around three key issues:
1. the implications of ‘cost-benefit’ as an analytical framework; 
2. the organisation and management of the public consultation process; 
3. the timeframe of the oversight process.

1. The ‘cost-benefit’ framework 

Participants observed that the term ‘cost-benefit analysis’ suggested a narrow focus on economic 
efficiency, and that even when ‘cost-benefit’ is broadened to include the triple bottom line, this 
language still confines the discussion to an economic framework. Furthermore, a narrow focus 
on ‘cost’ can have unexpected negative consequences, because streamlining systems for the 
sake of ‘efficiency’ makes them brittle. 
It was suggested that any assessment of AI systems in relation to human rights should incorporate 
a consequentialist or outcomes-based framework, focused on a nuanced consideration of the 
complex social and cultural impacts of AI systems for individuals, communities and Australian 
society as a whole. A number of alternative approaches were proposed for discussion, including 
‘risk-benefit analysis’, a ‘systemic framework’, and ‘impact assessment’. 
‘Risk-benefit analysis’ would emphasise a consideration of the potential downsides or adverse 
consequences of any AI systems.
A ‘systemic framework’ approach would foreground ‘futures worth wanting’ – that is, focusing 
on desired future impacts or changes that would arise from the deployment of new AI 
systems. Using this approach, any assessment of an AI system would take into account its 
ability to promote particular values that would reinforce human rights principles. For example, 
how would this AI system impact on privacy? How would it increase trust? How would it 
increase literacy of AI in the community, thereby ensuring human control over technology? 
This approach also allows for a broader understanding of ‘cost’: in the short term, particular 
decisions may be warranted in terms of a cost-benefit or risk-benefit analysis, but a systemic 
approach may reveal downside costs to those same decisions when they are considered in the 
longer term, in relation to a desired future.

It was suggested that ‘impact assessment’ may be the most effective mechanism to capture 
these considerations (this approach is recommended in Proposal 14). This would allow for 
a holistic review of the potential positive and negative consequences of any AI-informed 
decision-making system.
In one possible model, impact assessment could be undertaken in a consultative manner, 
whereby assessors would engage with the designers of new AI systems early in the 
development process, providing feedback on potential human-rights impacts throughout the 
development phase and thereby contributing to refining the design, rather than assessing 
the system at the point when the design has been set in stone and the system is ready for 
deployment. This collaborative approach has the advantage of engaging developers in the 
challenge of devising AI systems that actively further human rights.

PROPOSAL 6

3.3 RESPONSES TO CHAPTER 6: 
   ACCOUNTABLE AI-INFORMED DECISION MAKING
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2. Public consultation 

Participants emphasised that the public consultation process must be inclusive and reflect 
the viewpoints of diverse communities. It was noted that there are differential levels of trust 
in government, and differential risks of harm from new technologies, in different sectors 
of Australian society. Public consultation could be an effective tool to build trust, but there 
should also be a mechanism to track and measure trust on an ongoing basis as AI systems 
are deployed.
Participants also highlighted the challenge of balancing different viewpoints and competing 
interests in any public consultation process. Depending on how the consultation process 
is framed, certain individuals, groups or organisations could dominate the conversation, 
and thereby have an outsized impact on the outcome. This underscores the need for any 
public consultation process to be rigorous and guided by a human rights perspective that 
would consider whether potential negative impacts flagged by participants are proportionate 
or acceptable.

3. Timeframe 

Participants expressed concern that the phrasing of part (c) implied that oversight over AI-
informed decision-making systems would be limited to the pre-deployment phase. Participants 
stressed that the deployment of AI systems should always sit alongside a framework of 
ongoing audits over the lifecycle of the system, because advance consultation and pre-
deployment testing would not necessarily capture all potential problems. An ongoing oversight 
process would provide the opportunity to test whether initial mitigation strategies were effective 
and to respond to unintended consequences or unexpected contingencies as they unfold. 
Further, ongoing oversight would reduce the likelihood of the process being reduced to 
a ‘box ticking’ exercise. 

PROPOSAL 6

3.3 RESPONSES TO CHAPTER 6: 
   ACCOUNTABLE AI-INFORMED DECISION MAKING
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The Australian Government should introduce legislation regarding the 
explainability of AI-informed decision making. This legislation should make 
clear that, if an individual would have been entitled to an explanation of the 
decision were it not made using AI, the individual should be able to demand: 

a. a non-technical explanation of the AI-informed decision, which would be 
comprehensible by a lay person, and 

b. a technical explanation of the AI-informed decision that can be assessed 
and validated by a person with relevant technical expertise. 

In each case, the explanation should contain the reasons for the decision, 
such that it would enable an individual, or a person with relevant technical 
expertise, to understand the basis of the decision and any grounds on which 
it should be challenged. 

Participants appreciated the emphasis on “explainability” since 
this is a key component of procedural justice. They suggested 
that the human rights rationale behind the proposal should be 
more explicitly stated, and that any resulting legislation should 
be connected to funding for Legal Aid in order to support its 
efforts to defend these cases.

Strengths

 +  The proposal clarifies the right of individuals to explainability, a principle which is clearly 
important for procedural justice.

 + The proposal includes both technical and non-technical explanations.
 + The proposal is a necessary pre-condition for the exercise of rights by challenging decisions.
 + The proposal provides recourse in the case of AI making an error.
 + The proposal ensures that a human element remains.
 + The proposal requires government accountability.

Opportunities

• This proposal could be extended to include decisions that are made without AI systems, 
because rights should always be protected. If an AI decision can be explained, then 
non-AI decisions can be also be explained.

• The rationale behind the proposal could be more explicitly stated, as this issue 
is a key focus of ensuring the maintenance of human rights.

• This needs to be an ongoing process over time due to iteration updates and new 
innovation development as we explore new frontiers.

• The proposed legislation should strengthen, and be linked to funding for, Legal Aid in 
order to assist it in defending these cases and also running test cases.

• The proposed legislation should also apply to private-sector decision-making that 
involves AI systems.

• The proposal does not take into account potential obstacles to explainability such as 
legal obligations of confidentiality when technology is sourced from the private sector.

• The proposal is confined to decisions where an individual is already entitled to an 
explanation if it were made by a human – this may need to be reviewed.

Discussion

The discussion around Proposal 7 broadly endorsed the principle of explainability and the 
requirement to provide both technical and non-technical explanations. However participants 
noted that the proposal does not address those cases where AI-informed decision-making 
systems are designed both to provide a decision and to effectively enact or implement that 
decision as an automatic consequence of reaching the decision. 
Participants also suggested the proposal could be strengthened by addressing the issue 
of ensuring that individuals have the needed resources to appeal or ask for an explanation 
of the decision.

PROPOSAL 7

SUMMARY

3.3 RESPONSES TO CHAPTER 6: 
   ACCOUNTABLE AI-INFORMED DECISION MAKING
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Where an AI-informed decision-making system does not produce 
reasonable explanations for its decisions, that system should not be 
deployed in any context where decisions could infringe the human 
rights of individuals. 

Participants observed that this proposal is a simple and clear step 
towards reasonable accountability, and expresses the crux of the 
argument for extensive oversight of AI by humans. They suggested 
that the term “reasonable explanation” required clearer definition, 
because different stakeholders will require different levels of 
technical explanation.

Strengths

 + Explainability is important.
 + The proposal implicitly highlights the “irrationality” (or unreasonableness) of rationality, 

e.g. robodebt.
 + This proposal represents the centrepiece of the argument for extensive oversight of 

AI by humans.
 + The proposal is a simple and clear step towards reasonable accountability, foregrounding 

human rights and accountability in all AI-informed decision-making.

Opportunities

• The term “reasonable explanation” should be more clearly defined, because each sector 
may have different stakeholders, who will require different levels of explanation. This 
connects to Ch 10: what does “reasonable” look like?

• How will AI design meet the criteria for “reasonable explanation” in all major scenarios, 
particularly social policy environments that are often driven by ideology/belief?

• The proposal places too much focus on individuals – what about the rights of groups?
• The proposal should also include the concepts of “respect” and “dignity”.

PROPOSAL 8

SUMMARY

3.3 RESPONSES TO CHAPTER 6: 
   ACCOUNTABLE AI-INFORMED DECISION MAKING
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The Australian Government should introduce legislation that creates 
a rebuttable presumption that the legal person who deploys an AI-
informed decision-making system is liable for the use of the system. 

Participants applauded the emphasis on accountability at a high 
level, but stressed that any legislation should include serious 
consequences in order to promote compliance. They suggested 
that the proposal could be strengthened with a requirement 
that vendors provide comprehensive information concerning 
their systems prior to procurement, noting that this would have 
the added benefit of raising consumer literacy concerning AI 
decision-making.

Strengths

 + The proposal introduces the need for human accountability.
 + Liability by those who deploy AI for the consequences of AI decisions should be clear, 

because this will drive compliance and better behaviour.
 + The proposal is effective because it spotlights procurement. Most employees have no 

control over what tools they use, so responsibility should lie with the “legal person” (i.e. 
the employer). Making it hard to buy illegal or unethical products is a key lever to shift 
product vendor culture, and to raise consumer literacy, especially at the organisational 
procurement level.

Opportunities

• Putting this to the legislative level may significantly slow down Australian uptake in AI. 
Some other steps to help decision-makers identify potential risks are more implementable.

• The issue of where accountability lies is somewhat unclear – whether the management, 
data scientist, etc.?

• The legislation should include serious consequences – significant fines, jail where there 
is criminal negligence, etc. There should be clear legal consequences for causing harm.

• Analytics/AI experts should develop a set of questions that vendors must answer with 
guidance on good/poor responses. This connects to Ch 10 on education/raising literacy, 
since consumers must understand the answers that they get.

PROPOSAL 10

SUMMARY

3.3 RESPONSES TO CHAPTER 6: 
   ACCOUNTABLE AI-INFORMED DECISION MAKING
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The Australian Government should introduce a legal moratorium on 
the use of facial recognition technology in decision making that has a 
legal, or similarly significant, effect for individuals, until an appropriate 
legal framework has been put in place. This legal framework should 
include robust protections for human rights and should be developed in 
consultation with expert bodies including the Australian Human Rights 
Commission and the Office of the Australian Information Commissioner. 

Participants were in strong agreement that employment of this 
powerful technology should be put on hold. They suggested that 
the proposal should include some details of potential harms/
dangers, and that the moratorium could be extended to cover 
more “casual” usages of the technology.

Strengths

 +  Facial recognition is hugely powerful and a moratorium would provide an opportunity 
for ethics and law to catch up to tech.

Opportunities

• The proposal should make explicit what effect an Australian moratorium would have 
if other countries proceed with this technology.

• The proposal should include some details of potential harms/dangers.
• The proposal should cover more “casual” use of the technology, e.g. when smartphones 

are used to pay for a service after use of facial recognition.
• Perhaps the focus of the proposal is incorrect: Is this a legal or a technical issue?

PROPOSAL 11

SUMMARY

3.3 RESPONSES TO CHAPTER 6: 
   ACCOUNTABLE AI-INFORMED DECISION MAKING
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Where a person is responsible for an AI-informed decision and the 
person does not provide a reasonable explanation for that decision, 
should Australian law impose a rebuttable presumption that the 
decision was not lawfully made? 

Discussion

While acknowledging that the explainability of AI decisions is a complex issue, participants 
affirmed that when a reasonable explanation is not provided, there should be legal 
consequences. These should be defined within the framework of General Data Protection 
Regulation (GDPR). Participants emphasised that in order to assess the safety and 
reliability of AI-informed decisions, an explanation must be possible for every decision made. 
Further, the requirement to provide such explanations needs to be established upfront in 
the procurement process, and government in particular must incorporate this requirement 
into its procurement policies. This will drive the technology sector to accept that providing 
explanations should be a standard requirement of doing business. 

QUESTION B

3.3 RESPONSES TO CHAPTER 6: 
   ACCOUNTABLE AI-INFORMED DECISION MAKING
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Does Australian law need to be reformed to make it easier to assess 
the lawfulness of an AI-informed decision-making system, by providing 
better access to technical information used in AI-informed decision-
making systems such as algorithms? 

Discussion

Participants were in broad agreement concerning the need to reform the law, arguing that in 
order to undertake an assessment of the lawfulness of AI-informed systems, it is necessary to 
understand how their underlying architectures work. However they acknowledged a number of 
potential challenges in implementation. First, the form of the information to which the individual 
would be given access needs to be considered; for example, the algorithm should not be listed 
separately, but provided with curated data. Further, technical information is necessary but not 
sufficient: the rationale and reasoning for the system’s deployment should also be provided. 
Third, the need to protect business sensitive information needs to be taken into account, 
via mechanisms such as confidentiality clauses. Fourth, it may be necessary to include 
safeguards to prevent technical information falling into the hands of nefarious actors intent on 
stealing personal information or manipulating decision-making processes.

QUESTION C

3.3 RESPONSES TO CHAPTER 6: 
   ACCOUNTABLE AI-INFORMED DECISION MAKING
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How should Australian law require or encourage the intervention by 
human decision makers in the process of AI-informed decision making? 

Discussion

Participants broadened the terms of the question, acknowledging that the AI development 
process also encapsulates a level of intervention by human decision-makers as they design 
the decision-making capability of AI technology. Fundamentally the goal should be to facilitate 
and foster ethical behaviour throughout the whole process, as well as to assign direct 
responsibility where appropriate.
Participants’ recommendations were intended to cater for the diversity of contexts in which 
AI could be rolled out now and in the future, and also to acknowledge the need for an 
independent body to hold industry and government to account. First, participants proposed 
a standards-setting process, whereby the private sector would develop its own ethical 
framework, on the understanding that if it fails to do so, the the law will act to ensure that 
such a framework is imposed. A standards-setting process would also set the minimum level 
of ethical behaviour required of industry and government. It would, for instance, require that 
appropriate expertise be involved in the development process. This approach gives companies 
the flexibility to tailor their own framework to their circumstances. Nonetheless the unavoidable 
challenges around jurisdiction are acknowledged.
Second, the formation of an expert think tank would be valuable, with responsibilities 
including advising government, holding industry to account, and shifting public perception 
and understanding of AI capacities. An outstanding example can be found in the Foundation 
for Responsible Robotics based in The Hague, founded by Noel Sharkey, whose focus is on 
advocacy for the ethical design and production of robots, in particular humanoid robotics. 

QUESTION D

3.3 RESPONSES TO CHAPTER 6: 
   ACCOUNTABLE AI-INFORMED DECISION MAKING
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Providers of tertiary and vocational education should include the principles 
of ‘human rights by design’ in relevant degree and other courses in science, 
technology and engineering. With appropriate support, the Australian 
Council of Learned Academies should undertake consultation on how to 
achieve this aim most effectively and appropriately within the tertiary and 
vocational sector. 

Participants endorsed the goal of embedding literacy in human 
rights and technology into a range of fields across higher 
education, but strongly felt that this should not be limited 
to STEM. Some questioned whether the ACLA was the best 
organisation to lead this process, suggesting professional 
associations as an alternative. 

Strengths
 + The proposal allows for the comprehensive inclusion of Value Sensitive Design (VSD) education.
 + This is a clear way to embed human rights literacy into higher education, across a range of 

courses, with the potential to consider complex, niche problems e.g. supply chains for the 
development and production of AI tech.

Opportunities
• The proposal is not comprehensive enough: it needs to include more (ideally, all) disciplines, 

beginning with law, journalism, design disciplines, etc.
• There needs to be a way to ensure that evolving values and important issues are fed back 

into the curriculum (e.g. “soft impacts”).
• There is a need to educate students to become experts in decision-making methods 

specifically rather than random development of student experience.
• How/what is taught needs consideration – how do we ensure that content/delivery is fair, 

unbiased, not gender-exclusive etc. when the education system is already these things.
• A key focus should be on making a difference to current and emerging issues, e.g. violence, 

access to basic needs (shelter, food, health), and the environment.
• An alternative framing to “human rights by design” could be “design by human rights”: “human 

rights by design” is clear in terms of the “human rights” part, but in contemporary usage “design” 
is used in so many ways in different contexts (for example, look across UTS). It needs to be 
made very clear what “design” means and does not mean. Terms like “human-centred design” 
and “design thinking” have not always served us well in transformation.

• Why pick out ACLA rather than just challenging professional associations to engage with 
this challenge?

Discussion
Participants noted that Chapter 10 is at times confusing because it is not clear whether the intent 
is to focus on design for disability specifically (as stated in Proposal 28) or ‘human rights by design’ 
more broadly (as stated in Proposal 26). A focus on the disability sector would tend to centre around 
issues such as privacy and accessibility, while a ‘human rights by design’ focus would necessitate 
consideration of a more diverse range of issues. Embedding universal design or inclusion as 
a principle would ensure that people with disabilities aren’t left out of the process. Participants 
suggested that if the intent is to focus on ‘human rights by design’, the Discussion Paper should 
include concrete examples outside of the disability sector to further explicate this concept. The 
framing of ‘human rights by design’ would still allow the disability sector to appear as a key case 
study, but it would be repositioned within the broader human rights context. Along these lines, ‘edge 
design’ is term used by designers to refer to design for people outside of the majority, with the aim of 
including everyone in the design outcome; the AHRC could propose a set of edge cases to consider, 
which would be less problematic than checklists. Participants also pointed out that the proposal only 
lists STEM fields, and suggested that this should be amended to include some reference to design 
degrees, which in Australia tend to be transdisciplinary in nature.

PROPOSAL 26

SUMMARY

3.4 RESPONSES TO CHAPTER 10: 
   DESIGN, EDUCATION AND CAPACITY BUILDING
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Professional accreditation bodies for engineering, science and technology 
should consider introducing mandatory training on ‘human rights by 
design’ as part of continuing professional development. 

Participants agreed on the importance of engaging professional 
accreditation bodies, and argued that mandatory training on 
“human rights by design” would be a powerful tool to shift the 
focus of designers and developers away from market demands 
and towards the human rights implications of technology. They 
cautioned that this initiative could not be solely industry-led, but 
must involve input from relevant experts on the subject. They also 
noted that there is currently no professional accreditation for most 
design professions, necessitating some flexibility in determining 
which professional bodies should take the lead in such cases. 

Strengths

 +  Professional accreditation can be powerful for life-long learning; there are potential 
applications of ethics in real-world problems, with clients, etc.

 + Mandatory training on “human rights by design” would refocus attention on the human 
rights implications of technology rather than market demand.

 + This may involve community consultation and promote a more inclusive process.

Opportunities

• There is no professional accreditation for most design professions.
• Who would advise professional accreditation bodies on best practice? This should not be 

simply industry-led, but involve input from relevant academics in the field.
• How do you embed dignity and respect in a “human rights by design” approach?
• Community advocates must also have a say. This needs to be a transdisciplinary endeavour.

PROPOSAL 27

SUMMARY

3.4 RESPONSES TO CHAPTER 10: 
   DESIGN, EDUCATION AND CAPACITY BUILDING
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The Australian Government should commission an organisation to lead 
the national development and delivery of education, training, accreditation, 
and capacity building for accessible technology for people with disability. 

Participants welcomed a federal-level initiative as an opportunity 
to coordinate multiple stakeholders, but stressed the need for 
transparency and for diverse representation on the commission. Strengths

 + A federal initiative and response on accessible technology for people with a disability 
would coordinate multiple stakeholders and encompass a diversity of voices.

Opportunities

• Any commission must be appropriately representative/diverse, transparent, and involve 
a range of stakeholders, community organisations, and advocacy bodies.

PROPOSAL 28

SUMMARY

3.4 RESPONSES TO CHAPTER 10: 
   DESIGN, EDUCATION AND CAPACITY BUILDING
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Chapter 10 
Question: H 
 
Technology and Public Purpose 
 

- We are assuming we already teach human rights by design to students when there 
are many design frameworks such as inclusive design, co-design, user-centred 
design. We need to be specific of the meaning of human right design and develop of 
new subjects or topics such as AI empathy. This can be embedded in already existing 
curriculum where it can be changed and adapted across disciplines to suit a specific 
audience e.g. science students.  
 

- There is a need for transdisciplinary teaching where students work across different 
faculty-based problems and experience critical thinking.  

 
- Need a shift in education to a whole being.  

Challenge: We need a broader education about ethics 
 

-  ‘Edge Design’ is term used in the design faculty where designers design for people 
outside of the majority so everyone is included in the design outcome thus, we 
(Human rights Commission) could make a set of edge cases that could be or is 
problematic instead of checklists 
 

- Curriculums should have human rights by design attributes across all disciplines, not 
just the people designing the AI. e.g. ethical, cultural design of AI  
Challenge: how to embed in a way that all of the people/faculties would include this? 
e.g. changing the language to reflect the importance of the theme 
 

- Primary and High schools should be included in the Human Rights design education 
to develop their awareness and social impact.  
 

- E.g. Coding for Culture: Christopher Lawrence’s faculty are working with Apple on a 
project where they are teaching software developers how to code for culture. 
Engineers had to unlearn basic engineering principals to make sure they were 
actually coding for culture and not for industry. In order to achieve that, they had to 
share knowledge to get knowledge, manage their expectations, have diverse inputs 
and take feedback well.  (Pull and Push: learn and act) 

What other tertiary or vocational courses, if any, should include instruction 
on ‘human rights by design’?

Discussion

Participants acknowledged a certain tension between being specific or broad in considering 
which field(s) would benefit from instruction on ‘human rights by design’—whether to focus on 
those professions which are closely involved in the technical development of new technology, 
or on those professions involved in framing the overall outlines of technology systems, work 
that often falls to multidisciplinary teams rather than those with a training in technology. 
Participants concluded that although the development of new technology involves multiple 
disciplines, there should be some consideration of where limited resources would be best 
applied, e.g. health, architecture, business, education.
Participants also suggested that an introduction to ‘human rights by design’ could be taught 
at an earlier stage (i.e. at the primary or high school levels) rather than deferring it to higher 
education.
Participants connected this question to Proposal 13, which recommends the establishment 
of a taskforce to further develop the concept of ‘human rights by design’. This taskforce 
should consider a future landscape for ‘human rights by design’ that goes beyond the 
proposals outlined in Chapter 10, and that encompasses technology beyond the framework 
of AI systems. In the meantime universities can start to develop courses as a test bed for 
developing the ‘human rights by design’ concept further. 

QUESTION H

3.4 RESPONSES TO CHAPTER 10: 
   DESIGN, EDUCATION AND CAPACITY BUILDING
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The Australian Government should commission an appropriate 
independent body to inquire into ethical frameworks for new and 
emerging technologies to: 

a. assess the efficacy of existing ethical frameworks in protecting and 
promoting human rights 

b. identify opportunities to improve the operation of ethical frameworks, 
such as through consolidation or harmonisation of similar frameworks, 
and by giving special legal status to ethical frameworks that meet 
certain criteria. 

The Australian Government should establish a taskforce to develop the 
concept of ‘human rights by design’ in the context of AI-informed decision 
making and examine how best to implement this in Australia. A voluntary, or 
legally enforceable, certification scheme should be considered. The taskforce 
should facilitate the coordination of public and private initiatives in this area 
and consult widely, including with those whose human rights are likely to be 
significantly affected by AI-informed decision making.

Participants welcomed the initiative to assemble an independent 
body to examine ethical frameworks for new technologies, but 
emphasised that the proposed body must be representative of 
diverse groups in Australian society, e.g. Indigenous, women, 
children, people with disabilities, etc.

Participants recognised the importance of the principles of 
‘human rights by design’ and co-design in positioning human 
rights at the forefront of AI decision-making. However, they 
queried the use of the term ‘taskforce’ (suggesting that it implies 
hierarchy rather than co-design), and they observed that the 
body must be culturally robust and inclusive, as well as flexible 
in response to potential future changes in the composition of the 
population. In addition, they suggested that the transition design 
theory of change should be integrated into the proposal.

Strengths

 + The proposal addresses ethical approaches to developing technologies 
that not only provides a framework for designers but also allows for 
critical feedback for improvements.

Opportunities

• The proposed body needs to be representative of all groups, e.g. 
Indigenous, women, children, people with disabilities, etc.

Strengths

 + The concept of ‘human rights by design’, combined with the ability to 
co-design inclusive measures, places human rights at the forefront of 
AI-informed decision making (rather than as a checkbox measure).

Opportunities

• An Australian taskforce is great for specificity but needs to be culturally 
robust and inclusive, as well as flexible for porous borders and future 
changes in population.

• The term ‘taskforce’ suggests hierarchy rather than co-design.
• Transition design theory of change needs to be integrated into the proposal.

PROPOSAL 2, CHAPTER 4 PROPOSAL 13, CHAPTER 7 

SUMMARY

SUMMARY

3.5 RESPONSES TO OTHER CHAPTERS 
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The Australian Government should develop a human rights impact 
assessment tool for AI-informed decision making, and associated 
guidance for its use, in consultation with regulatory, industry and civil 
society bodies. Any ‘toolkit for ethical AI’ endorsed by the Australian 
Government, and any legislative framework or guidance, should 
expressly include a human rights impact assessment. 

The proposed National Strategy on New and Emerging Technologies (see 
Proposal 1) should incorporate education on AI and human rights. This 
should include education and training tailored to the particular skills and 
knowledge needs of different parts of the community, such as the general 
public and those requiring more specialised knowledge, including decision 
makers relying on AI datapoints and professionals designing and developing 
AI-informed decision-making systems. 

Participants applauded the proposal’s support for pro-social 
reasoning, but pointed out the need for example cases to 
support the application of a human rights framework.

Participants agreed that furthering technological literacy among 
the general public is a key step in promoting an equitable society. 
However, they also stressed the need for specific training 
programs for those developing new technologies (designers, 
implementors, engineers, etc.) concerning business models, 
practical ethics and mindful tech (that is, shifting focus from 
economic efficiency to human concerns such as quality of life).

Strengths

 + The proposal supports pro-social reasoning.

Opportunities

• There is a need for example cases to support the application 
of a human rights framework. Strengths

 + Literacy is an important part of creating equitable futures for different 
publics. Literacy is key in order for diverse communities to know their rights.

Opportunities

• It is necessary to go deeper into the how and why. There needs to be 
training not just for the public affected but also for designers, implementors, 
engineers, etc. concerning business models, practical ethics, mindful tech 
(e.g. shift from economic efficiency to quality of life).

PROPOSAL 14, CHAPTER 7 PROPOSAL 16, CHAPTER 7 

SUMMARY
SUMMARY

3.5 RESPONSES TO OTHER CHAPTERS 
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3.6 PROXIES OF SUCCESS 
Workshop participants shared stories of public- and private-sector initiatives that addressed 
complex challenges in innovative ways, thereby shedding light on how we can address 
some of the issues facing us in fostering a human rights approach to new and emerging 
technologies.

In each case, participants outlined the approach taken, the key takeaways to consider, and 
the paradoxes or ‘tensions’ that the initiative engages with (for further discussion of some 
of the key ‘tensions’ around human rights and technology that were articulated by workshop 
participants, see section 3.2). 
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3.6 PROXIES OF SUCCESS 

Title of initiative: Technology and Public Purpose (TAPP) Project, Harvard University

The approach:

TAPP takes a multi-pronged approach: training 
and mentorship—training today’s practitioners/
tomorrow’s leaders in the responsible development and 
management of new tech; convening stakeholders—
convening leaders to develop solutions to societal 
dimensions of tech; publishing research—conducting 
world-leading research on high-risk tech and 
frameworks for governance.

Key takeaways:

TAPP takes a systems-wide approach, 
and exemplifies best practices in 
recommendations for policies and 
legislation.

Tensions this initiative relates to: Links to the Discussion Paper:

Paper: Chapter 3 (Proposal 1), Chapter 4 
(Proposal 2), Chapter 6 (Proposals 3, 7, 8, 
10), Chapter 7 (Proposal 12).

Title of initiative: Creation of NDIS 

The approach:

NDIS offers a good example of the establishment of 
a new system that was implemented by coordinating 
different sectors, e.g. grassroots organisations 
and support, engagement of expert advice, and 
engagement of government.

Key takeaways:

The NDIS is an example of a holistic model 
for serious policy change.

Tensions this initiative relates to: Links to the Discussion Paper:

Chapter 3 (Proposal 1)
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3.6 PROXIES OF SUCCESS 

Title of initiative: The People’s Project, Wise Group, New Zealand

The approach:

The Wise Group brought together a range of 
stakeholders to end homelessness in Hamilton, NZ, 
using a holistic and systemic housing-first approach. 
They built on existing relationships, identifying gaps 
in the system and working across organisations to 
intervene to support individual and collective wellbeing.

Key takeaways:

Use of a relationship-oriented, complex 
system approach. 
Use of co-design approaches and process 
at the ecosystem level.
Use of wellbeing frameworks and shared 
collective vision/purpose across a range 
of stakeholders; beyond the frameworks, 
fostering culture change. 

Tensions this initiative relates to: Links to the Discussion Paper:

Chapter 3 (Proposal 1); also Chapters 2, 4

Title of initiative: Community Environmental Air Quality Monitoring 

The approach:

Emerging from the Anti-WestConnex campaign, 
this group measures air quality in Sydney using DIY 
monitors installed in people’s homes. 

Key takeaways:

AI is an invaluable tool to deal with big 
data sets. 
This group is making complex decisions 
based on holistic ethical thinking, scale-
changing rapidly.

Tensions this initiative relates to:

Should technology be trusted or not? 
Should government or community own 
data?

Links to the Discussion Paper:

Chapter 4, as an example of slow ethical 
thinking.
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3.6 PROXIES OF SUCCESS 

Title of initiative: Fairphone

The approach:

Fairphone makes decisions about technology, 
design and manufacturing based on a human rights 
framework, foregrounding transparency and open 
design. They tell the story of design and technology in a 
full and rich way, thinking about the material and social 
aspects of technology. They promote collaboration 
between a range of specialists: engineers, designers, 
activists, researchers, social scientists, anthropologists.

Key takeaways:

Presents a good model for what ethical 
(mindful) technology development could 
look like, such as the ‘Right to repair’ 
movement and bringing design values into 
ethical and legal frameworks.

Tensions this initiative relates to:

Benefit for some > < Cost to others

Links to the Discussion Paper:

Chapter 4, as an example of what kind of 
ethical frameworks support innovation.

Title of initiative: Australia Talks: Most trusted professions 

The approach:

The most trusted professions in Australia (according to 
the ABC’s Australia Talks survey): doctors and nurses 
(97%), scientists (93%), police/law enforcement (84%). 
They have in common: expertise and specialised 
knowledge; exclusionary practices (e.g. all have 
failed Aboriginal people); professional ethics, code of 
conduct, principles (e.g. ‘do no harm’). 

Key takeaways:

Clearly articulated and enacted ethical 
principles implicitly striving to better our 
society. Scientific scepticism leads to a 
perception of impartiality and objectivity. 

Tensions this initiative relates to:

Trust as collective > < Trust as an 
individual need.

Links to the Discussion Paper:

Chapter 4
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3.6 PROXIES OF SUCCESS 

Title of initiative: Law enforcement use of DNA genealogy websites

The approach:

Law enforcement agencies are using publicly available 
data from DNA genealogy websites to solve criminal 
cases, in an unintended use of these databases. This 
raises questions such as the benefit of solving cases 
versus the downside of breaching of public trust, and 
how to balance public benefit against personal privacy. 
There should be opt out by default now.

Key takeaways:

Illustrates the need for ethical and 
regulated use of the technology in line 
with human rights principles. This could 
potentially be achieved via impact 
assessment or legal frameworks.

Tensions this initiative relates to:

Information should be accessible to all >  
< Information can be misused, raising 
issues of public trust. 

Links to the Discussion Paper:

Chapter 4

Title of initiative: Australian Competition and Consumer Commission (ACCC) Digital Platforms Inquiry (DPI)

The approach:

From early 2018 to mid-2019 the ACCC (as the 
competition watchdog) conducted its DPI , to 
look at the market power of Google, Facebook, 
etc. They took a thorough and impressive 
approach (the UTS Centre for Media Transition 
played a small role). The ACCC report made 23 
expansive recommendations.

Key takeaways:

The ACCC took a bold approach, interpreting the 
scope of the inquiry broadly. For instance, it was not 
asked to look into privacy, but realised that privacy 
was/is a key part of the story. This despite the fact that 
it was seeking to apply Australian law to international 
digital platforms. One of its strategies was to take a 
globally consistent approach, including with the EU’s 
General Data Protection Regulations.

Tensions this initiative relates to:

Australian law > < Technology operating 
across international boundaries; 
Benefit for some > < Cost to others; 
Embedded legal practice > < Rapid 
technological change.

Links to the Discussion Paper:

Chapter 6 (Proposal 4); the issue of a code 
of practice developed with digital platforms 
relates to Chapters 3 and 7.
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3.6 PROXIES OF SUCCESS 

Title of initiative: Social Impact Framework, UTS 

The approach:

Developed a theory of change that creates a ‘shared 
purpose’, so that multiple stakeholders can then find 
their place in the map of what is needed.

Key takeaways:

There are potentially many different ways 
of approaching this kind of challenge. 
A shared purpose and an outcomes map 
can help us understand whether we are 
moving towards a desired future.

Tensions this initiative relates to:

Complexity of the challenge and the need 
to negotiate between multiple competing 
approaches.

Links to the Discussion Paper:

Chapter 6 (Proposal 6), in particular the 
issue of cost-benefit analysis.

Title of initiative: Introduction of Environmental Regulation 

The approach:

Through the concept of ‘polluter pays’, environmental 
regulation addresses the long-term liability of the 
polluter and the idea that the creator of the product is 
responsible for the waste occurring at the end of its life 
cycle (for example, container deposit legislation).

Key takeaways:

This offers a good example of powerful 
industries forced to change their practices 
through a combination of public opinion 
and tough legislation.

Tensions this initiative relates to:

Benefit for some > < Cost to others; 
Embedded legal practice > < Rapid 
technological change.

Links to the Discussion Paper:

Chapter 6 (Proposal 10)

Title of initiative: Indigenous SMART Communities Program 

The approach:

Working with the Aboriginal Medical Services, which 
provides primary health care, the program incorporates 
co-design, codes of practice, guidelines, community 
rules and protocols. AI is/will be used in all parts of the 
building designs.

Key takeaways: Tensions this initiative relates to: Links to the Discussion Paper:

Chapter 7
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3.6 PROXIES OF SUCCESS 

Title of initiative: Fairness Accountability Transparency (FAccT)

The approach:

An example of AI accountability R&D by 
computing and social scientists, exploring 
topics such as whether neural networks can 
be transparent, etc. 

Key takeaways:

FAccT relates to human rights by design—ways in 
which to design out bias or design in properties that 
promote human rights. This initiative is relevant to 
the whole Discussion Paper, especially in relation to 
what is becoming technically feasible. ‘It’s too hard 
to make AI accountable or explainable’—should no 
longer be an acceptable argument if we can show 
that it is possible.

Tensions this initiative relates to:

Explaining AI is hard to do > < We have an 
onus to make AI explainable.

Links to the Discussion Paper:

Chapter 7 (Proposal 13)

Title of initiative: Duke of Edinburgh Program (secondary schools) 

The approach:

This initiative involves networking across the education 
sector—schools, institutions (e.g. girl guides, clubs). It 
addresses multiple achievable ‘actions’ for teenagers 
(e.g. volunteering, physical recreation, skill-based 
learning, travel, camping, adventure), while mentoring 
and monitoring progress.

Key takeaways:

An example of sustainable communities 
of practice, related to age and profession. 
Benefits both participant and society at 
the same time. Self-directed learning for 
participants—they choose organisations to 
align with and skills that relate to them—so 
the learning process is not fixed.

Tensions this initiative relates to: Links to the Discussion Paper:

Chapter 7 (Proposal 13), especially the 
need to construct a ‘taskforce’ or review 
team in a way that is sustainable, ongoing 
and supportive.
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3.6 PROXIES OF SUCCESS 

Title of initiative: High Quality Dementia Care (e.g. The Netherlands) 

The approach:

Involves a modified (in some cases) facilities 
design and care paradigm in order to focus 
on clients/patients as whole people and 
not pathologies. Perception, knowledge, 
translation.

Key takeaways:

Human-centred design and reforming models of care and 
treatment, including clients, staff, systems and processes. 
Institutional to household model. Changing the environment 
but also emphasising and promoting a human focus, and 
care of/for vulnerable groups, i.e. the rights of individuals.

Tensions this initiative relates to:

How to maintain a human focus in a 
complex environment.

Links to the Discussion Paper:

Chapter 9, in particular vulnerability 
analysis re. AI

Title of initiative: Introduction of National School Curriculum 2008 

The approach:

The federal government wanted to introduce a national curriculum 
to year 10, with consistency across the nation plus a modernised 
curriculum. They faced competing interests, since states had their own 
curricula and different subjects, so there was a fight for control. The 
federal government delivered the initiative through a major government 
consultation process and the creation of a new curriculum entity 
(ACARA—Australian Curriculum, Assessment and Reporting Authority).

Key takeaways:

An example of the successful 
introduction of new curriculum content. 

Tensions this initiative 
relates to:

Links to the Discussion Paper:

Chapter 10, specifically the introduction of 
‘human rights by design’ courses.

Title of initiative: Teaching consent 

The approach:

Teaching consent is staged by age groups—from toddlers 
through to adolescents. It starts with human values 
fundamentals, e.g. the right to have control over your 
body, the right to say no. Then as children get older, other 
topics are incorporated, e.g. understanding other people, 
understanding context, grey areas, etc. 

Key takeaways:

Provides an example of how AI could be taught 
from a young age in a way that is related to human 
rights, beginning by breaking down the fundamentals. 
Presents a way to raise the legibility around AI for 
everyone (or at least the next generation).

Tensions this initiative 
relates to:

Explaining AI is hard to do >  
< We have an onus to make 
AI explainable

Links to the Discussion Paper:

Chapter 10
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3.6 PROXIES OF SUCCESS 

Title of initiative: Provision of accessible technology for vision-impaired students

The approach:

Providing policies and programs that 
support the use of technology to assist 
vision-impaired students.

Key takeaways:

This initiative demonstrates the disjunctions that can occur 
between official policies and how things work in practice, e.g. 
voice recognition technology was funded for a laptop, but 
university policies prevented IT staff assisting with its installation 
and use as it was a private laptop; e.g. a student was afforded 
the use of a sound-proof room, but this led to isolation from other 
students. No matter what laws, policies and procedures are in 
place, there is a need to ensure that they can be implemented in 
practice. Neither law nor technology can be implemented without 
some degree of flexibility in implementation.

Tensions this initiative relates to: Links to the Discussion Paper:

Chapter 10 (Proposals 25, 28)

Title of initiative: ‘Socially responsive design’, UTS community-based learning

The approach:

Community-based learning can create the 
space where the fundamental building blocks 
of a human rights approach are learned 
through experience.

Key takeaways:

Offers a good model of practice, with groups 
of students responding to a real-life challenge, 
using their professional expertise and a 
human-centred approach. 

Tensions this initiative relates to: Links to the Discussion Paper:

Chapter 10
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3.7 SHIFTING TOWARDS THE FUTURE 
Workshop participants shared their aspirations for a ‘future worth wanting’ in relation to 
technology and human rights, and in each case, identified practical steps to realise this future.
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3.7 SHIFTING TOWARDS THE FUTURE 

Aspirational future                   How might we get there Links to the Discussion Paper

To include materiality and labour in the contextual overview, e.g. supply 
chains, energy sources. Can we have sustainable and ethical tech 
development while there is still slavery?

Expand the Introduction of the Discussion Paper to include a climate change 
context. Expand the language of ‘universal design’ to include ‘more-than-human 
design’, ‘eco-centred design’, and not ‘design as usual’.

Chapter 1

Aspirational future                   How might we get there Links to the Discussion Paper

Human dignity and autonomy. Empower individuals and communities to be able to identify and act on their 
rights. This has two elements. First, empower through education and training, 
then ensure school curriculum, vocational and tertiary education are all 
developing this knowledge. Beef up commitment to training civil society and other 
representative/campaigning groups to better understand these issues; consumer 
rights as well. Second, real government legislation with teeth. As an analogy: 
what other sector would be allowed to enter the marketplace and be told they 
don’t have to comply with existing law? Why are technology companies able to 
get away with non-compliance?

Chapter 3 (Proposal 1)

Aspirational future                   How might we get there Links to the Discussion Paper

Ecosystem approach acknowledging the materiality of emerging 
technologies. 

Call out ‘materiality’ to embed human rights across the supply-chain (including in 
use and application), e.g. incorporating the mining of materials and the disposal 
of e-waste in ‘human rights by design’. Acknowledge the full circular life cycle of 
the design and use of technologies. The proposed National Strategy on New and 
Emerging Technologies should include an acknowledgement of human rights 
throughout the full life cycle of tech, from supply chains to e-waste (also linking 
this to environmental issues and climate change).

Chapter 3 (Proposal 1)
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3.7 SHIFTING TOWARDS THE FUTURE 

Aspirational future                   How might we get there Links to the Discussion Paper

To reconfigure the building blocks of human rights (dignity, 
autonomy, respect) to allow for the way individuals are relational 
and interconnected, and also to take account of systemic forces and 
impacts. For instance, consider the whole supply chain.

Broaden our conception of human rights beyond the individual. This is a conceptual 
shift that can be reinforced by law. Privacy human rights and law and recognize 
this, e.g. by protecting ‘inferred data’ as well as data drawn just from an individual.

Chapter 6 (Proposal 4)

Aspirational future                   How might we get there Links to the Discussion Paper

To have a technology development process where ethical checks and 
balances are standard practice.

Government policy requirements on technology suppliers in the tendering process 
(incentives). Education for technology. Continual funding for research in this area. 
Being more specific about accountability for ‘tech deployment’.

Chapter 6 (Proposal 10)

Aspirational future                   How might we get there Links to the Discussion Paper

To be free from a human rights-intrusive technology future. Appropriately regulate new and emerging technologies. Ensure that any proposed 
regulatory body (such as an AI Safety Commissioner) is properly tasked with 
promoting human rights and has powers to match this remit. In other words, it is 
necessary that any regulatory regime has appropriate teeth.

Chapter 8 (Proposal 19)

Aspirational future                   How might we get there Links to the Discussion Paper

Providing an education framework for secondary-level education (in 
addition to tertiary/vocational education) in ‘human rights by design’. 

Teaching decision-making as a learned, developed, supported skill leads into AI. 
This can be achieved by: integrating ‘human rights by design’ with the existing 
curriculum; educating the educators; creating a framework for decision-making 
(an ethical framework, based on the values of sustainability, human-centred 
knowledge, intersectionality).
Look at the Finnish education system as an example, with its respect for teachers.

Chapter 10 (Proposal 26)
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3.7 SHIFTING TOWARDS THE FUTURE 

Aspirational future                   How might we get there Links to the Discussion Paper

To convince AI design teams of the importance of engaging diverse 
stakeholders in the whole design process. Without this, no ‘human rights 
by design’.

Provide AI design teams with first-hand experience of authentic co-design 
processes, which is a positive experience with tangible value. Very different to 
business as usual in AI. Strongly recommend that educators/trainers are resourced 
to offer co-design opportunities or coaching, since this is fundamental to ‘human 
rights by design’. This has to be experiential learning and authentic, and be 
supported by experts. This should be offered in universities and schools and to 
professionals. It requires both a culture and skillset shift.

Chapter 10 (Proposal 26)

Aspirational future                   How might we get there Links to the Discussion Paper

Health professionals implement a critical AI framework that meets 
regulatory and ethical requirements in AI applications, e.g. clinical, 
health, informatics, research, etc.

Monitor, educate and regulate health policy. Relate potential for harm to degree 
of oversight, regulation and/or audit. Implement education and training of health 
professionals and health managers (in health, ageing and disability). A multi-level 
strategy is required due to the dynamic nature of both the AI and health domains.

Chapter 10 (Proposals 27, 28).

Aspirational future                   How might we get there Links to the Discussion Paper

Indigenous Technology leadership/involvement when designing and 
developing software targeting Indigenous Australia.

Invite a diverse range of Indigenous representatives to be involved in any 
consultation process. Create a platform for Indigenous Australians to be engaged 
in the consultation process.

Aspirational future                   How might we get there Links to the Discussion Paper

Eco-centred design. Climate change underpins everything. We need to consider where we need 
to be putting attention. We need to change the business models and capitalist 
system that underpins everything, including models that influence AI/emerging 
technologies.
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4.1 REGULATION AND ASSESSMENT
Effective regulation of technologies such as AI depends upon adequate and appropriate 
technology assessment. As the Discussion Paper explains, there are considerable advantages 
in applying a human rights framework to the assessment of new technologies. In this, we agree 
with the following comments made by Mantalero in his 2018 paper on AI and data protection 
for the Council of Europe:

Innovation must be developed responsibly, taking the safeguard of fundamental 
rights as the pre-eminent goal…This necessarily requires the development of 
assessment procedures, the adoption of participatory models and supervisory 
authorities. A human rights-oriented development of tech might increase costs and 
force developers and business to slow their current time-to-market, as the impact 
of products and services on individual rights and society have to be assessed in 
advance. At the same time, in the medium to long-term, this approach will reduce 
costs and increase efficiency (e.g. more accurate prediction and decision systems, 
increased trust, fewer complaints). Moreover, businesses and societies are mature 
enough to view responsibility towards individuals and society as the primary goal in 
AI development.1

There are, however, significant challenges in developing and implementing human rights 
impact assessments. As Yeung, Howes and Pogrebna point out, the magnitude of the 
challenges faced in implementing human rights-based regulation to AI ‘should not be 
underestimated, and solving them will require sustained and systematic research and 
investigation over a long-term time horizon’.2 That said, the authors have proposed a first step 
in developing a coherent system of ‘human-rights centred design, deliberation and oversight’ 
which can be applied to AI decision-making, and which consists of the following four core 
principles:

1. Design and deliberation: AI systems must be designed and configured so as to comply 
with universal human rights, and that stakeholders and the general public must be 
consulted on system design.

2. Assessment, testing and evaluation: AI systems must be subject to formal assessment 
and testing to evaluate human rights compliance throughout the entire lifecycle of system 
development and implementation (including post-implementation monitoring).

3. Independent oversight, investigation and sanction: there must be independent oversight 
by an external, properly resourced, technically competent oversight body, with appropriate 
powers of investigation and sanction.

4. Traceability, evidence and proof: there must be a legal obligation for AI systems to be 
designed to secure ‘auditability’, which goes beyond transparency to include a properly 
detailed audit trail.

Overall, we agree with the holistic approach to regulation proposed by Yeung, Howes and 
Pogrebna, including the importance of implementing ‘human rights by design’, which closely 
mirrors many of the points made in the UTS submission to the AHRC Issues Paper. With 
this is mind, we have the following comments and responses on the relevant proposals and 
questions in the Discussion Paper.

1. A. Mantalero, Artificial Intelligence and Data Protection: Challenges and Possible Remedies, Study for Council of Europe, 25 January 2019, <https://rm.coe.int/artificial-intelligence-and-data-protection-challenges-and-possible-re/168091f8a6>. 
2. K. Yeung, A. Howes and G. Pogrebna, ‘AI Governance by Human Rights-Centred Design, Deliberation and Oversight: An End to Ethics Washing’ in M. Dubber and F. Pasquale (eds), The Oxford Handbook of AI Ethics (Oxford University Press, 

Oxford, 2019).
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Where the Australian Government proposes to deploy an AI-informed 
decision-making system, it should: 

a. undertake a cost-benefit analysis of the use of AI, with specific reference 
to the protection of human rights and ensuring accountability 

b. engage in public consultation, focusing on those most likely to be affected 

c. only proceed with deploying this system, if it is expressly provided for 
by law and there are adequate human rights protections in place. 

We agree that government should not deploy an AI-informed decision-making system unless 
there is appropriate assessment and public consultation, and unless it is established that the 
system is human rights compliant. There are, however, some respects in which this proposal 
may be improved. 
First, the reference to ‘cost-benefit analysis’ creates a risk that the relevant technology 
assessment would narrowly focus on efficiency or measurable costs and benefits, with difficult 
to quantify human rights considerations overlooked, or introduced as an afterthought. This 
potentially narrow focus seems to be at odds with the emphasis on ‘human rights by design’, 
and human rights assessment, in other parts of the Discussion Paper. For example, Proposal 
14 recommends that the Australian Government should develop a human rights assessment 
tool for AI-informed decision-making. While acknowledging that there are complexities involved 
with impact assessments that are difficult to measure, such as human rights assessments, 
some pertinent work on assessment of public sector policies and procedures has been 
completed on Equality and Human Rights Impact Assessment by the Scottish Human Rights 
Commission.3 We further note that in December 2018 the UN Independent Expert on the 
effects of foreign debt on human rights published Guiding principles on human rights impact 
assessments of economic reforms,4 and that, by analogy, there is scope for the development of 
a set of guiding principles for human rights assessment of significant technologies, such as AI.
Secondly, although the proposal focuses on safeguards for Australian government decisions, 
the same considerations apply where AI systems are applied in decisions by State and 
Territory governments, and local government. We therefore recommend that a consistent 
approach should be adopted across public sector decision-making in Australia. Similarly, 
consideration should be given as to how human rights assessment is incorporated into AI-
informed decision-making in the private sector.
Thirdly, while we agree that government systems should be deployed only if human rights 
protections are in place, the requirement that such protections must be ‘adequate’ appears to 
leave considerable scope for argument about the applicable standard. We therefore suggest 
that it may be preferable for deployment of systems to be prohibited unless they are human 
rights compliant.

PROPOSAL 6

3. See ‘Equality and Human Rights Impact Assessments’, Scottish Human Rights Commission, <eqhria.
scottishhumanrights.com/>.

4. United Nations Human Rights Council, Guiding Principles on Human Rights Impact Assessments of Economic Reforms, 
A/HRC/40/57, 19 December 2018.

4.1 REGULATION AND ASSESSMENT
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Does Australian law need to be reformed to make it easier to assess 
the lawfulness of an AI-informed decision-making system, by providing 
better access to technical information used in AI-informed decision-
making systems such as algorithms? 

Assessment of AI systems is impossible unless there is access to the information needed 
for an informed evaluation of the operation of the system. Given the risk that those 
responsible for AI-informed decision-systems may refuse access to relevant information 
and data, there is a need for imposing a legal obligation to provide access. The legal 
obligation should include an obligation to provide the information in a form that is capable 
of being used for the purpose of the access. As access to information is needed not 
merely to assess the lawfulness of AI-informed decision-making systems, but also to 
assess human rights compliance, the obligation should extend to where it is necessary 
to engage in a human rights assessment.

QUESTION C

4.1 REGULATION AND ASSESSMENT
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The Australian Government should establish a taskforce to develop 
the concept of ‘human rights by design’ in the context of AI-informed 
decision making and examine how best to implement this in Australia. 
A voluntary, or legally enforceable, certification scheme should be 
considered. The taskforce should facilitate the coordination of public 
and private initiatives in this area and consult widely, including with 
those whose human rights are likely to be significantly affected by AI-
informed decision making. 

We agree that it is necessary for further research to be undertaken to develop the concept 
of ‘human rights by design’. As Yeung, Howes and Pogrebna have pointed out, implementing 
‘human rights by design’ involves new design processes, to overcome considerable technical, 
engineering and governance challenges. It is therefore essential  the process of developing 
‘human rights by design’ to draw upon a variety of disciplines, including STEM disciplines, 
law and social and humanistic disciplines. Given the commercial incentives facing entities that 
develop AI-informed decision-making systems, if ‘human rights by design’ is to be successfully 
implemented, it is likely that a certification system would need to be legally enforceable.

PROPOSAL 13

4.1 REGULATION AND ASSESSMENT
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The Australian Government should develop a human rights impact 
assessment tool for AI-informed decision making, and associated 
guidance for its use, in consultation with regulatory, industry and civil 
society bodies. Any ‘toolkit for ethical AI’ endorsed by the Australian 
Government, and any legislative framework or guidance, should 
expressly include a human rights impact assessment. 

While we agree on the importance of developing a human rights impact assessment tool, we 
consider that there is a potential for this to be extended to technologies other than AI-informed 
decision-making systems. Given the importance of implementing ‘human rights by design’, it 
is important that work on developing an impact assessment tool should proceed in association 
with the work aimed at developing the concept of ‘human rights by design’. Moreover, work 
on the development of a human rights assessment tool should take into account, and build 
on, established initiatives in human rights impact assessments, such as the Scottish Human 
Rights Commission’s work on Equality and Human Rights Impact Assessment and the UN 
guiding principles on human rights impact assessment of economic reforms. As a first stage 
in this process, Australia may be well-positioned to make an international contribution by 
developing a set of guiding principles for human rights assessment of new technologies, 
including AI-informed decision-making systems. Work on developing an assessment tool 
must be based on transdisciplinary expertise.

PROPOSAL 14

4.1 REGULATION AND ASSESSMENT
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In relation to the proposed human rights impact assessment tool in 
Proposal 14: 

a. When and how should it be deployed? 

b. Should completion of a human rights impact assessment be 
mandatory, or incentivised in other ways? 

c. What should the consequences be if the assessment indicates a 
high risk of human rights impact? 

d.  How should a human rights impact assessment be applied to AI-
informed decision-making systems developed overseas? 

Assessment of technologies such as AI-informed decision-making systems must occur 
regularly throughout the entire lifecycle of system development and deployment. While an 
overall objective remains to incorporate human rights into the design of AI systems, by means 
of ‘human rights by design’, assessment (or auditing) is necessary to ensure that this is the 
case. Moreover, as AI systems, and especially systems based on machine learning, change 
over time, it is necessary for periodic assessment throughout a system’s lifecycle. While 
regulation of AI-informed decision-making should incorporate a variety of regulatory modalities, 
including self-regulation and co-regulation, to be effective human rights impact assessment 
should be mandatory, with appropriate penalties for breaches. Although there may be a role 
for self-assessment, independent audits are necessary to prevent assessment becoming 
a box-ticking exercise. 
Moreover, if an assessment indicates a significant risk of a negative impact on human rights, 
the AI system should be prohibited until the system is re-designed and declared human rights 
compliant. It is highly likely that many AI-informed decision-making systems will be developed 
overseas before being deployed in Australia. Ideally, international standards will be developed 
to ensure that such systems are human rights compliant. In the absence of this, however, 
there is nothing unusual in applying Australian law to technologies that are developed outside 
of Australia which pose risks to the human rights of Australians. Such systems must therefore 
remain subject to human rights assessment and, if they are not human rights compliant, 
should be prohibited. Where an overseas entity responsible for the development of an AI-
informed decision-making system in Australia has a relevant link to Australia, then the entity 
must be subject to Australian law including, where relevant, sanctions.

QUESTION E

4.1 REGULATION AND ASSESSMENT
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The Australian Government should establish an AI Safety Commissioner 
as an independent statutory office to take a national leadership role 
in the development and use of AI in Australia. The proposed AI Safety 
Commissioner should focus on preventing individual and community 
harm, and protecting and promoting human rights. The proposed AI Safety 
Commissioner should: 

a. build the capacity of existing regulators and others regarding the 
development and use of AI 

b. monitor the use of AI, and be a source of policy expertise in this area 

c. be independent in its structure, operations and legislative mandate 

d. be adequately resourced, wholly or primarily by the Australian Government 

e. draw on diverse expertise and perspectives 

f. determine issues of immediate concern that should form priorities and 
shape its own work. 

Like almost all stakeholders, we agree on the need for a new expert body to play a leadership 
role in developing regulatory and broader policy (including educational) responses to 
significant technologies such as AI. We also agree on the need for this body to be independent 
and properly resourced, and to bring to bear transdisciplinary expertise on the complex 
problems arising from these technologies. As Lord Sales, a Justice of the UK Supreme Court, 
put it in the 2019 Sir Henry Brooke lecture, there is:

… a strong argument that a new agency [an algorithm commission] for scrutiny of 
programs in light of the public interest should be established, which would constitute 
a public resource for government, Parliament, the courts and the public generally. 
It would be an expert commission staffed by coding technicians, with lawyers and 
ethicists to assist them… it would invite representations from interested persons 
and groups in civil society and, to the fullest extent possible, it would publish reports 
from its reviews, to provide transparency in relation to the digital processes.5 

In this part of our submission, we address the request identified in the Discussion Paper for 
‘specific input’ on the aims, powers, functions, structure and operation of the proposed new 
body (p. 136).
Good regulatory design depends upon clarity in establishing the objectives of regulation, 
which includes ensuring that a regulatory body does not have contradictory or inconsistent 
objectives. If the proposed regulatory body is intended to promote the use of technologies 
for the good of society, we consider that its main purpose should be to promote and protect 
human rights. We therefore do not agree that the core purpose of the proposed new body 
should be ‘unifying the various existing and proposed national AI initiatives’ (Discussion Paper, 
p. 138). While bringing cohesion to AI policy and regulatory initiatives is clearly important, this 
would seem to be more of a function of the proposed new body, to be undertaken in pursuing 
an overall objective, such as promoting and protecting human rights. We also consider that, 
while protecting against harms (including threats to human rights) is obviously an essential 
part of any regulatory regime, this should be subsidiary to the purpose of promoting and 
protecting human rights. In other words, too much focus on harm reduction may detract 
attention from the importance of building positive values, and protection against abuses, 
into the design of technologies. 

PROPOSAL 19

4.1 REGULATION AND ASSESSMENT

5. Lord Sales, Justice of the UK Supreme Court, ‘Algorithms, Artificial Intelligence and the Law’, The Sir Henry Brooke 
Lecture for the British and Irish Legal Information Institute (BAILII), 12 November 2019.
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The Discussion Paper identified two basic potential regulatory models: a traditional regulator 
to regulate the use of AI, including enforcement of regulatory standards and providing remedies; 
and a ‘light touch’ independent advice and policy centre, which would play a coordinating role 
with existing regulators (p. 137). We argue that elements of both models are required. AI-
informed decision making systems raise novel problems that test the boundaries of existing 
regulation: there may be questions about how existing laws, such as data privacy laws, 
apply to such systems; or the systems may raise issues that are not addressed by existing 
regulation. For example, machine-learning systems may reach decisions based on correlation 
not causation, and which take into account probabilistic predictions about the future.9 Moreover, 
humans may be commonly unaware of, or possibly even unable to understand, how a decision 
has been reached. Adequate regulation of AI-informed decision making systems therefore 
requires amendments to existing law or new laws. For example, existing Australian laws 
do not impose general obligations requiring explainability and accountability of AI-informed 
decision making systems.
An effective human rights-centred regulatory regime for AI-informed decision making requires 
a holistic approach, where human rights are taken into account at each stage of design, 
development and use of such systems. As Yeung, Howes and Pogrebna have put it, this:

… requires that human rights norms are systematically considered at every stage 
of system design, development and implementation (making interventions where 
this is identified as necessary), drawing upon and adapting technical methods and 
techniques for safe software and system design, verification, testing and auditing 
in order to ensure compliance with human rights norms, together with social and 
organisational approaches to effective and legitimate regulatory governance. 
The regime must be mandated by law, and relies critically on external oversight 
by independent, competent and properly resourced regulatory authorities with 
appropriate powers of investigation and enforcement, requiring input from both 
technical and human rights experts, on the one hand, and meaningful input and 
deliberation from affected stakeholders and the general public on the other.10 

It is commonly claimed that regulation of dynamically evolving technologies can stifle innovation.6 
While inept regulation can certainly have this effect, the claim is now increasingly seen for what 
it is: a form of self-interested special pleading by some elements of the technology industry. 
Against the background of an increasing understanding of the significant regulatory failures in 
addressing the harms and problems arising from the unregulated algorithm-driven practices of 
digital platforms,7 there is increasing recognition (including in the technology sector) of the need 
for responsible regulation.8 In light of the importance of clearly identifying regulatory objectives 
referred to previously, we agree with those who have argued that the objectives of the proposed 
new body should extend to promoting and protecting human rights, on the one hand, and 
promoting innovation, on the other hand. This does not mean that the promotion of innovation is 
unimportant or that the effects of regulation on technological innovation should not be taken into 
account in regulatory design. In many (if not most) circumstances the promotion and protection 
of human rights will not conflict with the promotion of innovation. In particular, a regulatory 
regime aimed at promoting human rights may play a role in promoting the development and 
use of responsible technologies, which may well confer a comparative advantage on countries 
such as Australia, which are not in a position to compete with the resources being invested in AI 
technologies in larger economies, notably the United States and China. Where the promotion 
of innovation does conflict with human rights, however, it is important for any regulatory regime 
to be clear that the protection of human rights should prevail over unconstrained technological 
innovation. Prioritising the regulatory objectives of promoting and protecting human rights 
also does not mean that the effects of regulation on innovation should be ignored in making 
regulatory decisions: most human rights are not absolute, and where there is a disproportionate 
impact, avoiding a negative impact on innovation may outweigh the protection of a right. While 
these determinations may be complex, the development of a human rights technology impact 
assessment tool, which is supported in this submission, would assist.
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government announced the creation of a Digital Platforms Branch within the ACCC.13 On the 
other hand, if there is a case for establishing a new body with expertise in the regulation of AI-
informed decision making, there are good arguments in favour of conferring regulatory powers, 
including enforcement powers, on the new body. The arguments in favour of this include the 
importance of regulatory and transdisciplinary expertise in an area as complex as AI-informed 
decision making systems (especially where this might involve specialised skills such as 
human rights impact assessments), and the desirability of economy-wide (and sector neutral) 
regulatory consistency. Regardless of the details of which bodies have regulatory responsibility 
for which issues, however, it is essential for the requisite regulatory functions to be properly 
resourced by government.
Although this submission has argued that the core purpose of the proposed new body 
should be the promotion and protection of human rights in the context of new technologies, 
this purpose should encompass building trust and confidence in responsible technological 
systems, including in AI systems. The two purposes should ideally, be mutually reinforcing. 
Similarly, an appropriately designed and clearly targeted regulatory system should send the 
correct signals to promote responsible technological innovation. As regulation should aim 
to encourage confidence in socially-enhancing technologies, and allay ill-informed anxieties 
and fears, some thought should be given to how the purposes of a proposed new body are 
explained: too much emphasis on protecting the safety of Australians may exacerbate rather 
than dispel community fears. To better communicate the advantages of socially-enhancing 
uses of technologies, it may be preferable for the proposed new body to be referred to as the 
Commissioner for Responsible Technology, or similar, rather than the AI Safety Commissioner. 
This would have the additional benefit of making it clear that, as emphasised in submissions to 
the AHRC Issues Paper (including the UTS submission), AI-related technologies should not be 
considered in isolation. In other words, any new regulatory or governance systems should take 
into account the relationships between different parts of the emerging technological system, 
such as relationships between AI and robotics, or AI and neuroscience.

Lord Sales, in the 2019 Sir Henry Brookes lecture, has made some suggestive comments about 
the potential relationship between a human-rights centred algorithmic regulator and the courts:

The commission would police baseline principles which would structure coding and 
ensure that it complied with standards on human rights. One could even imagine 
a form of two-way reference procedure, between the commission and the courts 
(where the commission identifies a human rights issue on which it requires guidance) 
and between the courts and the commission (when the courts identify a coding issue 
on which they require assistance).11

In a legal system such as Australia’s, this sort of two-way relationship would seem to be 
needed between regulatory bodies, including between the proposed new regulatory body and 
the Australian Human Rights Commission.
While the significant regulatory challenges posed by AI-informed decision making will require 
a mix of regulatory strategies, including norm-building, self-regulation and co-regulation, 
creating incentives for regulatory compliance requires the threat of enforcement and sanctions. 
As Ayres and Braithwaite explained in their classic study of responsive regulation:

… the existence and signaling of the capacity to get as tough as needed can usher 
in a regulatory climate that is more voluntaristic and nonlitigious than is possible when 
the state rules out adversariness and punitiveness as an option. Lop the tops off the 
enforcement pyramids and there is less prospect of self-regulation, less prospect of 
persuasion as an alternative to punishment.12

Where new laws may be required, such as to ensure the explainability of AI-informed decision 
making systems, or to provide for human rights impact assessments and auditing, the question 
arises as to which bodies should be responsible for new or amended forms of regulation: 
existing regulators or a new regulator. There is no straightforward answer to this question. In 
some cases, the regulatory objectives may be best met by extending the powers and functions 
of an existing regulator. For example, in its response to the Digital Platforms Inquiry conducted 
by the Australian Competition and Consumer Commission (ACCC), the Commonwealth 
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4.2 SOCIAL JUSTICE AND SOCIAL INCLUSION 
Chapter 9 of the Discussion Paper addresses the role of technology as an enabler for people 
with disability in accessing and exercising their human rights to the fullest. This includes their 
right to health, education and training, employment, and the law, as well as the cultural and 
political life of their communities. Central to the realisation and expression of these rights in 
an increasingly digital era is the right to information and its associated technologies, including 
the internet and an ever more expansive range of technologies and devices. The current 
public health crisis around Covid19 provides a timely reminder of the crucial importance of 
viewing technology access through a social justice and social inclusion lens: all the basics of 
contemporary life are so enmeshed in technology that anyone lacking full access is left in a 
very precarious position indeed.
Feedback from consultations shows unequivocally that inequalities of access and barriers to 
use exist now and remain significant inhibitors to technology uptake by people with disability 
(and their carers), and consequently, the full expression of their human rights under the 
law. Technology has the capacity to improve the expression of such rights by people with 
disability, but it also has the potential to maintain or compound existing inequalities, as well as 
to produce new risks, especially for people with limited digital literacy and skills, or cognitive 
and sensory impairments. This is important because almost 20% of people in Australia have 
a disability. In addition, the Australian population as a whole is ageing and disability in all its 
forms is highly correlated with age. A number of other groups in the community with multiple, 
intersecting vulnerabilities—such as people in rural, regional and remote areas, Aboriginal 
and Torres Strait Islander communities and people with chronic health conditions—may 
be increasingly disadvantaged if technological accessibility is not addressed effectively. 
Consequently, we need to consider the idea of specific groups experiencing increased 
vulnerabilities under conditions of rapid technological change and society’s responses to such 
change.

The issue of accessibility, functional and otherwise, implies a central issue of design. Are 
technologies designed to permit their access and use by people with disabilities? Is the 
technological environment, in health, education and employment, designed to support and 
ensure access by people with disability? It is 35 years since the concept of universal design 
was coined by Ronald Mace,14 and yet it is still not the norm. This suggests the risks for people 
with disability in our digital environments remain significant and are unlikely to be resolved 
without deliberate intervention and regulation. 
Furthermore, are people with disability integral to discussions around technological design 
and utilisation, including its role in legislation, policy, governance, standards and their 
implementation and regulation? Although technology may present opportunities to vulnerable 
individuals and groups, it is also important to acknowledge, as Genevieve Bell argues, that 
every piece of technology has ‘a worldview built in’. Most often that worldview is not inclusive 
(and may not even be cognizant) of the vulnerabilities experienced by people with disability. 
Nonetheless, the technology’s worldview will have very specific ontological effects. A recent 
example was an app promoted by the National Health Service in the UK, which, presented with 
the same symptoms for both men and women, advised women that they were probably having 
a panic attack and needed to calm down, and men that they were probably having a heart 
attack and needed to get to hospital as soon as possible. 
Moreover, the inclusion of people with disability in discussions around technological design and 
utilisation must take into consideration the viewpoints of individuals and groups experiencing 
intersecting vulnerabilities, as noted above. As one example, the disability research base in 
general remains very weak in this regard: two recent University of Sydney audits of major 
disability research confirm the exclusions of women, Indigenous people, and people from 
regional, rural and remote areas, and culturally and linguistically diverse backgrounds from 
the research base. This must change if broad-based, genuinely inclusive access is to be 
improved—otherwise, those who are not seen will not be heard.
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While much of the discussion in relation to vulnerable individuals or groups focuses on 
access, access is only one dimension of equity. We must also consider whether vulnerable 
individuals or groups are able to utilise the services or technologies to which they have access, 
whether the services and technologies are of equal quality and safety for vulnerable groups 
or individuals compared to the general population, and what the outcomes of the use of the 
services or technologies are for vulnerable individuals or groups, compared to the population 
at large.
The affordability of digital technologies, identified in Question G of the Discussion Paper, 
represents another dimension of equity. Cost is an issue that will not and cannot be resolved 
by being left to the market, as too much product innovation is driven by ‘early adopter’ 
paradigms, usually with the more affluent in mind. A more consistent strategy would help 
drive change in this space. For example, the NDIS/NDIA appears to be inconsistent on this 
issue, but could be a major driver for positive change and development by providing an 
informational or data-driven approach to what is and is not funded. We suggest that even in 
so-called ‘thin markets’ there is high-value research to be done with improvements in access 
(broadly defined) having huge international potential: we are not the only country with an 
ageing population and with rising disability, but we now have the NDIS/NDIA, which could 
be a knowledge platform and testbed for research-to-practice informing the global disability 
‘marketplace’.
The notion of technology access is often loaded in favour of products, and mainly commercial 
ones at that. The lack of hard regulation on enforcing accessibility means that we still have a 
long way to go in meeting the standard set by the United Nations Convention on the Rights of 
Persons with Disabilities, to which Australia is a State Party, and it is unlikely to be met without 
a much more strenuous regulatory approach. Without a strong regulatory emphasis on equity 
in accessibility and utilisation, including quality, safety and outcomes, many technological 
initiatives by the private and public sectors may simply compound existing vulnerabilities. Yet 
the law is often a slow pathway to change, so the concept of accessibility needs to be layered 
into the discussion from the individual client on upwards. There are undeniable challenges in 
how we may achieve this, but without it we risk the ongoing patchwork effect that we see now.
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