The Australian Constitution and the
United States’ 14" Amendment

The framers of the Constitution considered including some aspects of the US 14th
Amendment in the Commonwealth Constitution, including ‘equal protection of the
law’ and ‘due process of law’. Drawing on the Constitutional Convention Debates
and the online resources of the National Archives, explain which aspects of the 14th
Amendment were incorporated in the Constitution, which were defeated, and why. In
your view, were the framers right in the choices they made about what to include and
exclude of the 14th Amendment?

I INTRODUCTION

The framers of the Australian Constitution considered adapting the 14th Amendment
to the Constitution of the United States of America in Australia’s Constitution but
ultimately chose not to. The 14™ Amendment defined citizenship and provided for the
protection of privileges and immunities, due process and equality before the law. This
essay will explain the process through which the framers of the Constitution
considered the United States’ 14™ Amendment and the implications of their decisions.
It will do so in three parts. The first part will introduce the 14™ Amendment. The
second will explain the consideration given to it by the framers. The third will explain
that whilst the framers were right in the choices they made considering the vision they
had for Australia, it is unclear whether or not Australia is better off as a result.

I THE 14™ AMENDMENT

The 14™ Amendment to the United States’ Constitution was the second of three
‘Reconstruction Amendments’ added after the American Civil War.! The ‘pervading
spirit’ of these amendments was to remedy the evil of slavery and elevate the freed
slaves to full and equal citizenship.? The first of the three, the 13" Amendment,
abolished slavery. Following its enactment legislators in the southern states quickly
enacted ‘black codes’ to keep the newly freed slaves from full citizenship.3 These
actions were consistent with the 1857 Dred Scott decision of the Supreme Court,
where those of African descent were held to be ineligible for citizenship and therefore

did not have standing to sue in a federal court.* The 14™ Amendment was adopted on
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9 July 1868 to overcome both the ‘black codes’ and the Dred Scott decision. Its first

section provided that:

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein they reside. No State shall make or
enforce any law which shall abridge the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life, liberty, or property, without due process

of law; nor deny to any person within its jurisdiction the equal protection of the laws.

By the end of the 19™ Century non-whites were able to invoke the 14th amendment to
invalidate legal discrimination. In Strauder v West Virginia the Supreme Court
overturned the conviction of a black man by an all white jury on the basis that it
violated the equal protection element of the 14™ Amendment.® In Yick Wo v Hopkins
the Supreme Court overturned a law that was being administered so as to exclude
Chinese people from obtaining laundry licenses, for similar reasons.® However, these
decisions have been described as ‘islands in a sea of judicial indifference to the rights
of persons who were not non white males.”” Whatever hope they provided for non-
white Americans was likely dispelled by the ruling of the Supreme Court in Plessy v
Ferguson, where a 7-1 majority held that the amendment was never ‘intended to
abolish distinctions based on color, or to enforce social, as distinguished from
political equality.”® This case formed the basis of the ‘separate but equal’ doctrine that
justified segregation until the decision in Brown v Board of Education over half a

century later.’

The single dissenter in Plessy v Ferguson, Justice John Marshall Harlan, stated that
‘the judgment this day rendered will, in time, prove to be quite as pernicious as the
decision of this tribunal in the Dred Scott case.’*® This prophetic comment resonates
with one made by Andrew Inglis Clark, the Tasmanian who proposed that Australia
adopt the language of the 14™ Amendment in its own Constitution. Following the
defeat of his proposal in the 1898 Australasian Federal Convention, Clark wrote: ‘The
more | consider it, the more | am persuaded that if the whole amendment is not

adopted, the time will come when the omission will be deeply regretted.’11

I THE AUSTRALIAN CONSTITUTION



Clark warned that Australia could not afford to ignore the experience of the United
States when drafting its own Constitution."® A student and admirer of the American
Constitution,*® Clark is credited with introducing the following provision during the
1891 Convention in Sydney:**

A State shall not make or enforce any law abridging any privilege or immunity of citizens of
other States of the Commonwealth, nor shall a State deny to any person, within its

jurisdiction, the equal protection of the laws.*

This provision, which clearly draws from the first section of the 14™ Amendment,
appeared as clause 17 of Chapter V of the Draft of a Bill to Constitute the
Commonwealth of Australia as adopted by the 1891 Convention.™® It remained ch 5 cl
17 until March 1897, where, after a six-year slump in momentum for federation, the
Australasian Federal Convention was held in Adelaide.'” This Convention produced a

new draft bill in which Clark’s provision appeared as cl 110.1®

When the draft bill was distributed to the colonies for their consideration, both the
NSW Legislative Assembly and the Tasmanian Legislative Council proposed altering
cl 110 to stipulate only that: ‘A State shall not deny to any person, within its
jurisdiction, the equal protection of the laws.'® Clark, who had just returned from the
United States, circulated a memorandum of amendments that included a new cl 110
containing the entire (adapted) 14" Amendment.” His amendment was adopted by
the Tasmanian Legislative Assembly and tabled at the Melbourne Convention. Clark

himself, sick with influenza, did not attend.?*

It did not take long for the delegates to concede that Clark’s was ‘the better

amendment.’

It was at this point that the framers of Australia’s Constitution first
debated over the inclusion of the United States’ 14™ Amendment in its entirety: a
definition of citizenship, protection of privileges and immunities, due process and
equality before the law.?® These four elements were confused, conflated and chopped
up into pieces until the framers ultimately adopted what is now s 117 of the

Constitution.

The first question asked regarding cl 110 came from Sir John Forrest, the Premier of

Western Australia. He asked if “citizen’ would mean ‘alien?’?* From that moment in



time any chance of the Australian Constitution granting equal protection of the laws
was doomed. Isaac lIsaacs, aware of the decisions in both Strauder v West Virginia
and Yick Wo v Hopkins, explained the origins of the 14"™ Amendment and the
implications that such language would have on the States’ ability to make
discriminatory legislation. ?° Isaacs did not want the Constitution to stymie Victoria’s
ability to maintain industrial legislation that discriminated against Chinese people.
Forrest did not want the Constitution to stop Western Australia from prohibiting
Asian and African people from obtaining mining licenses — including those who were

British subjects.?®

The closest any delegate came to arguing in favour of equal protection of the laws
was Richard O’Connor. Perhaps alluding to Plessy v Ferguson, O’Connor suggested
that equal protection should be included, as it did not prevent the creation of laws that
differentiate on the basis of race, but instead operated only to ensure equal
administration of the law.?’ Clark, in a last ditch attempt to persuade the delegates to
include it, wrote to Bernhard Wise suggesting the exclusion from cl 110 of ‘all

persons of Asiatic blood who have not been specially naturalized.’?®

Thus equal protection of the laws was excluded on the basis that it was only granted
in the United States as a consequence of having declared African Americans to be
citizens.?® Australia, without a ‘disturbing...negro population,”* had no need to
extend the equal protection of its laws to ‘aliens’ or those of ‘coloured races.”" It also
had, the delegates decided, no need to provide for due process or to include in its
Constitution a definition of citizenship and guarantee of the privileges and immunities

of citizens.

The same particular men who opposed extending equal protection of the laws to
‘inferior races’ opposed providing for ‘due process of law’ on the basis that deeming
such a clause necessary would reflect poorly on their ‘civilization.”*? Both Isaacs and
John Cockburn challenged anyone to point to a colony that had ever deprived a
person of life, liberty or property without due process of law.® They did so whilst
aboriginal people in three colonies were being forced onto reserves under colonial

legislation.®* When O’Connor lamented the notion that due process was going to be



excluded purely on the basis of the imputation that it was necessary,*® John Gordon

responded: ‘Might you not as well say that the states should not legalize murder?>%

More sophisticated consideration was given to the proposal to expressly define
Commonwealth citizenship. Ultimately, the framers decided against doing so on the
basis that it was not necessary,’ and might lead to an interference with States’
rights.® They then eschewed the use of the word ‘citizen’ in lieu of the phrase
‘subject of the Queen’ when creating section 117.%° This section was introduced to
prohibit discrimination on the basis of a person’s state of origin, 40 something
unrelated to the protections in the 14™ Amendment. Had Clark been present at the

Convention the outcome may have been different.

IV ~ WERE THE FRAMERS RIGHT?

The framers wanted a white Australia and they got one. From their perspective, not
adapting the 14™ Amendment in the Australian Constitution was the right choice.
Perhaps their honesty in this regard at least should be respected. There was not
amongst Australia’s framers a man as hypocritical as Thomas Jefferson, who owned
hundreds of slaves yet proclaimed in the Declaration of Independence that ‘All men
are created equal.” Men like Cockburn, Forrest and Isaacs expressed their prejudices

openly and did not espouse such specious rhetoric.

The harder question to answer is whether or not it would have proved to be better for
Australia if they had included Clark’s amendment. There is evidence in the records of
the Convention Debates to suggest that, had the section been included, it would have
initially been read down in the same manner as the 14" Amendment was in Plessy v
Ferguson.41 It also would not have been intended to affect the Commonwealth’s
ability to discriminate under s 51(xxvi).** However, the language of the section would
eventually have been interpreted in a more literal, egalitarian manner, just as the 14"
Amendment was in the United States. It is likely that a person of non-white
background would have successfully challenged State legislation on the basis that it

was discriminatory and therefore unconstitutional.

If this had happened, then the moment where Australia stepped out of the dark and
abandoned the prejudices that shaped its formation would have occurred in the High



Court rather than the Federal Parliament. The enactment of legislation such as the
Racial Discrimination Act 1975 (Cth) would have followed High Court decisions just
as the US Civil Rights Act of 1964 followed Brown v Board of Education and
subsequent cases.** Some would consider this undemocratic.** Others would prefer to
have a judiciary that is constitutionally empowered to protect the rights of the

people.*

Consider the US Supreme Court’s recent decision in Obergefell v Hodges.*® The
Court held 5-4 that the equal protection element of the 14™ Amendment requires all
states to grant same-sex marriages.*’ Progressively minded Americans welcomed the
Supreme Court imposing marriage equality on the States who had not yet legalized it.
Others, such as dissenting Chief Justice Roberts, saw the decision as five unelected
people closing the debate, enacting their own vision of marriage and in the process
‘making a dramatic social change that much more difficult to accept.”®

The inclusion of the 14™ Amendment in the Australian Constitution could possibly
have led to a similar decision by the Australian High Court, although the Australian
situation would also be complicated by the Commonwealth’s power with regard to
marriage in s 51(xxi). Perhaps if there was constitutional protection of due process it
could be used to invalidate aspects of the prospective Australian Citizenship
Amendment (Allegiance to Australia) Act 2015.% However, as due process has been
interpreted to be a fundamental element of the judicial power in s 71,°° and the
executive cannot make a finding of criminal guilt,”* additional protection is unlikely

to be necessary.

The true heart of the question concerns the delineations between legislative, executive
and judicial power. Arguments in favour of entrenched constitutional rights often
contain an underlying expectation that the judiciary will be more progressive than the
legislature. > Certainly in Australia, given the High Court’s creation of implied
constitutional rights,* this may seem accurate. The problem is that if the High Court
were to ever answer a constitutional question in a manner antithetical to Australian
interests, absent the Court overruling its own decision as ‘fundamentally wrong,’54 the

only way to undo it is by referendum.



In terms of the 14™ Amendment, consider the US decision of Roe v Wade.*® In that
case the Supreme Court held that the word ‘person’ in the 14™ Amendment did not
extend to an unborn fetus.”® Had the court held otherwise abortion might have been
rendered constitutionally illegal throughout the entire country. In Australia, without
the constitutional protections of the 14™ Amendment, such litigation is impossible.
Instead, faith is given to the democratic process: those who enact laws that violate
fundamental freedoms can simply be voted out of office. Unfortunately, this
eventuality is premised upon the existence a viable alternative to vote for and of an
Australian electorate that values freedom, equality and the rule of law. It seems the
choice is between the tyranny of majority rule and tyranny of the judiciary. Which is
preferable depends upon what kinds of people occupy what roles in government at
any particular time. This is why it is unclear whether the framers made the right
decision when they chose to exclude the protections included in the United States’

14™ Amendment.

\ CONCLUSION

The framers of the Australian Constitution considered including within Australia’s
Constitution the 14" Amendment to the Constitution of the United States of America
in its entirety. They ultimately chose not to include any of it, although in the process
they created a unique provision prohibiting any State from discriminating against a
person on the basis of their state of origin. The framers excluded the 14™ Amendment
because they did not want to give equal protection to those they regarded as unequal,
did not want to impinge upon the rights of the States and did not consider the civilized
men of Australia as capable of abridging the rights of the people without due process
of law. In doing so they created a system of government where the rights of the
people are secured through their participation in the democratic process rather than
through judicial control of legislative and executive action. It is not clear whether or
not their choice was correct as the answer invariably depends upon what kinds of

people occupy which positions of power at any given time.
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